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Court of Appeals of the District of Columbia. 


No. 3153. 

Raymond O. Kleindienst, Appellant, 

vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

No. 30520, Criminal. i 

United States 
vs. 

Raymond O. Kleindienst. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 


1 Indictment. 

Filed in Open Court, Apr. 19, 1915, by J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Crim¬ 
inal Term. April Term, A. D., 1915. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one Raymond O. Kleindienst, late of the District of Co¬ 
lumbia aforesaid, on, to wit, the fifth day of March, in the year of 
our Lord, one thousand nine hundred and fifteen, and at the Dis¬ 
trict of Columbia aforesaid, did commit the crime of adultery with 
one Margaret Stout, otherwise called Margaret Moore, otherwise 
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(•tilled Margaret \\ arner, otherwise called Margaret Stone, otherwise 
called Margaret Brown, otherwise called Pearl Akron, and hereafter 
in this indictment designated and called Margaret Stout, hy then 
and there having carnal knowledge‘of the laxly of the said Mar¬ 
garet Stout, he, the said Raymond O. Kleindienst, l>eing then and 
there a married man, and then and there having a lawful wife alive, 
other than the said Margaret Stout, and the said Raymond O. 
Kleindienst and the said Margaret Stout not l>eing then and there 
lawfully married to each other; against the form of the statute in 
such case made and provided, and against the peace and govern¬ 
ment of the said United States. 


Second Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

- That the said Raymond O. Kleindienst, on. to wit, the tenth 

day of April, in the year of our Lord, one thousand nine 
hundred and fifteen, and at the District of Columbia, aforesaid, did 
commit the crime of adultery with the said Margaret Stout, by then 
and there having carnal knowledge of the body of the said Mar¬ 
garet Stout, he. the said Raymond (). Kleindienst, being then and 
there a married man, and then and there having a lawful wife alive, 
other than the said Margaret Stout, and the said Raymond O. 
Kleindienst and the said Margaret Stout not being then and there 
lawfully married to each other; against the form of the statute in 
such case made and provided, and against the peace and govern¬ 
ment of the said United States. 

JOHN E. LASKEY, 

Attorney of the Cnited States in and for the 

District of Columbia. 


(Endorsed:) Criminal. No. 30,520. United States vs. Raymond 

O. Kleindienst. Adultery. Witnesses: Charles P. M. Lord, M. 

P. , George S. Weber, M. I\, Gertrude Mvers, Dolly Brown, Marv 
Young, J. D. Bowman, George II. Williams, M. P. A true bill: 
Edwin R. Brooks, Foreman. 


3 Supreme Court of the District of Columbia. 

Tuesday, April 27th, A. D., 1915. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Covington presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, whereupon the defendant by his attorneys, D. T. 
Wright and T. M. Wampler. Esquires, files a motion to quash the in¬ 
dictment in this ease; which motion is by the Court overruled, to 
which action of the Court the defendant prays an exception which 
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is noted, whereupon the defendant being arraigned upon the in¬ 
dictment, the reading whereof he specifically waives, pleads not 
guilty thereto, and for trial puts himself upon the country and the 
Attorney of tlie t nited States doth the like: and thereupon the 
(ourt fixes the amount of hail in this case at one thousand dollars: 
whereupon the defendant enters into a recognizance in the sum of 
one thousand (1000) dollars with Patrick ,1. Daly as surety, to ap¬ 
pear before this ( ourt from day to day, during the present and sub¬ 
sequent terms thereof, to answer the indictment herein pending 
against him until finally disposed of, and not to depart the Court 
without leave. 


Wednesday, May 12, A. D., 1015. 

1 he Court resumes its session pursuant to adjournment, Mr. 
Chief Justice Covington presiding. 

* * * * * * * 

Come again the parties aforesaid, in manner as aforesaid, 
4 and the jury who yesterday retired to consider their verdict 
in this case: whereupon the said jury upon their oath say 
that the defendant is guilty in manner and form as charged in the 
indictment; and thereupon upon motion of the defendant by his 
attorney, the said jury are [tolled and each member thereof upon his 
oath says that the defendant is guilty in manner and form as 
charged in each the first and second counts of the said indictment; 
and thereupon the Court increases the amount of hail in this case to 
five thousand (5000) dollars; whereupon the defendant enters into 
a recognizance in the sum of five thousand (5000) dollars, with 
Patrick J. Daly as surety, to appear before this Court from day to 
day, during the present and subsequent terms thereof, to hear and 
receive the sentence of the Court to l>e pronounced when required, 
and not to depart the Court without leave. 


Motion for New Trial. 


Filed May 13, 1015. 

* * * * * * * 

Now comes the defendant and moves the court to set aside the 
verdict of the jury and grant him a new trial, for the following rea¬ 
sons: 

1. Because the verdict of the jury is not sustained by the evi¬ 
dence, and because the verdict of the jury is contrary to the evi¬ 
dence. 

2. Because the verdict of the jury is contrary to the law. 

3. Because of errors of law committed by the court in the 
5 rejection of evidence. 

4. Because of errors of law committed by the court in the 
admission of evidence. 
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5. Because of the improper conduct of the Assistant United 
States Attorney in the trial before the jury which was manifestly 
prejudicial to the defendant. 

6. Because the court erred in refusing to give to the jury cer¬ 
tain prayers of law asked by the defendant. 

7. Because of the rejection of each and every prayer asked for 
by the defendant. 

8. Because of errors contained in the charge of the court to the 

jury. 

9. Because of the statement to the jury, by the court, during the 
argument of counsel for the defendant, to the effect the Mrs. Klein- 
dienst had not elected to take the witness stand and testify in favor 
of the defendant. 

10. For other errors apparent upon the face of the record. 

DANIEL THEW WRIGHT, 

T. M. WAMPLER, 

Attorneys for Defendant. 

Service of a copy of the foregoing motion is hereby acknowledged 
this 13th dav of May, 1915. 

S. McCOMAS IIAWKEN. 

0 Supreme Court of the District of Columbia. 

Monday, August 2nd, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Covington presiding. 

* * * * * * * 

Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance and by his attorney, 
T. M. Wampler, Esquire; and thereupon the defendant’s motion for 
a new trial heretofore argued and submitted, is bv the Court over¬ 
ruled, to which action of the Court the defendant by his attorney 
prays an exception, which is noted; and thereupon the Attorney of 
the United States moves for sentence in this case; and thereupon it 
is demanded of the defendant what further he has to say why the 
sentence of the law should not be pronounced against him, and ho 
says nothing except «as he has already said; whereupon it is con¬ 
sidered by the Court that for his said offense, the said defendant be 
taken by the Superintendent of the Washington Asylum and Jail, 
to the Washington Asylum and Jail, thence to the Penitentiary, (as 
designated by the Attorney Cenej*al of the United States') there to be 
imprisoned for the period of three (3) years, on the first count of 
the said indictment, to take effect from and including the date of 
arrival of said defendant at said Penitentiary; whereupon the de¬ 
fendant by his attorney moves to strike out the said sentence, which 
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motion is by the Court overruled, to which action of the Court, the 
defendant by bis said attorney prays an exception which is noted; 
and thereupon the defendant bv his attorney notes an appeal to the 
Court of Appeals of the District of Columbia, from the judg- 
7 ment of the Court in this case; whereupon the Court fixes 
the amount of Bond for costs on appeal at one hundred 
(100) dollars and the amount of the recognizance on appeal at five 
thousand (5000) dollars; whereupon the defendant enters into a 
r<H*ognizance in the sum of live thousand dollars, with Patrick J. 
Daly as surety, to forthwith surrender himself to the custody of the 
Marshal of this District to be dealt with and proceeded against ac¬ 
cording to law, in case the judgment appealed from shall be af¬ 
firmed, or the appeal for any cause dismissed, or the judgment be 
reversed and a new trial ordered, or if he, the said defendant depart 
the Court without leave. 


Memorandum. 

August 17, 1015.—Bond for costs on appeal filed. 


Supreme Court of the District of Columbia, 

Wednesday, January 10, A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford presiding. 

* * 4c * * * * 

Now comes here the defendant by his attorneys, D. T. Wright 
and T. M. Wampler. Esquires, and prays the Court to sign and make 
a part of the Record his Bill of Exceptions taken during the trial of 
the case and submitted to the Court on the eighth day of October, 
1915; whereupon it is ordered by the Court that the time to 
8 file the Transcript of Record on Appeal in the Court of Ap- 
l>eals he and is hereby extended to and including February 
5", 1918. 

Assignment of Errors. 

Filed January 17, 1918. 

* * 4c 4c 4c 4c ♦ 

Now comes the defendant, by counsel, and assigns as errors com¬ 
mitted hv the trial court, upon the trial of this case, the following: 

1. Overruling the motion to certify case to another division of 
the court for trial. 

2. Overruling the motion to require a jury panel to be certified 
from another division of the court for the trial of this case. 

3. Overruling the motion to quash the indictment. 
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.°'f lr J 1,in « tl 1 © motions of defendant to require the Govern¬ 
ment to elect upon which count it would go to the jurv. 

<i. Before the opening statement of counsel. 

<>. At the close of the Government's case. 

c. At the close of all of the evidence in the case. 

5. Overruling the motions of defendant to require the Govern¬ 
ment to elect and specify and identify some one particular offense 
for which it would ask a conviction: 

a. Before the owning statements of counsel. 

"■ At fl 10 close of the Government’s case, 
c. At the close of all the evidence in the case. 

h. Overruling the motions of defendant to require the Govern- 
ment to elect and specify and identify the two particular 
oilenscs for which it would ask a conviction: 

"• before the opening statements of counsel. 

"• At close of the Government’s case. 

/. Action of the Court in charing the jury that they might find 

the defendant guilty of two separate and distinct felonies, one 

charged in the first count, and one in the second count of the indict- 
ment. 

s. The refusal of the Court to grant defendant's special prayer 
number one. 1 1 

!>. The refusal of the Court to grant defendant’s siiecial praver 
number two. 1 

1 ( >. The refusal of the Court to grant defendant’s special praver 
numlier three. 1 1 * 

11 The refusal of the Court to grant defendant’s siiecial praver 
numlier four. 1 1 

11 Tho refusal of the Court to grant defendant’s siiecial praver 
number five. 1 ' 

13 The refusal of the Court to grant defendant’s siiecial praver 

14. The refusal of the Court to grant defendant's siiecial praver 
numlier seven. 1 J 

U : of Court to grant defendant’s special praver 

number eight, 1 J 

1(). The refusal of the Court to grant defendant’s special praver 
number nine. 1 

1/. The refusal of the Court to grant defendant’s siiecial praver 
number ten. 1 J 

18 The refusal of the Court to grant defendant’s special praver 
number eleven. v J 
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19. The refusal of the Court to grant defendant’s special praver 
nu in tier twelve. J 

10 20. The refusal of the Court to grant defendant’s special 

prayer number thirteen. 

21. The refusal of the Court to grant defendant’s special prayer 
number fourteen. 


22. The refusal 
number fifteen. 


of the Court to grant defendant’s special prayer 


23. The refusal of the Court 
number A. 


to grant defendant’s special prayer 


24. T he refusal of the Court to grant defendant’s sixjcial prayer 
number B. 

% 

2 ) . The refusal of the Court to grant defendants special prayer 
number C. 

20. The refusal of the Court to grant defendants special prayer 
number D. 


27. The refusal of the Court to direct a verdict of not guilty, upon 

defendant’s motion; ^ 

a. At the close of the Government’s case. 

t>. At the close of all the evidence in the case. 

28. Errors committed in the admission of evidence over the ob¬ 
jection of the defendant. 

29. Errors committed in the exclusion of certain evidence over 
the objection of the defendant. 


80. Misconduct of the Assistant District Attorney. 

31. Misconduct of the Trial Justice. 

82. Improper, excessive and illegal sentence imposed upon the de¬ 
fendant. 


38. Because of the refusal of the trial court to grant the motion 
of the defendant to set aside the verdict and grant a new trial, for 
the reasons stated in said motion. 


DANIEL THEW WRIGHT, 

T. M. WAMPLER, 

Attorneys for Plaintiff. 


11 Service of a copy of the foregoing is hereby acknowledged 

this 17 day of Jan’v, 1918. 

JOHN E. LASKEY, 

U. S. Attorney, D. C, 
By BOLITHA J. LAWS, 

Asst U. S. Attorney, D. C. 
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Stipulation. 

Filed January 17, 1918. 

V / 

* * * * * * * 

It is hereby stipulated l>v John E. Laskey, Esquire, United States 
Attorney for the District of Columbia, and T. M. Wampler and 
Daniel Thew Wright, Esquires, Attorneys for Raymond O. Klein- 
dienst, that the Bill of Exceptions in this case was submitted within 
the time required by the rules of court, and that the time for the 
settling of the Bill of Exceptions and the filing of the Transcript 
of the Record in the Court of Appeals of the District of Columbia 
has been duly and proj>erly extended to and including the fifth day 
of February, 1918. 

JOHN E. LASKEY, 

United States Attorney for D. C. 
DANIEL TIIEW WRIGHT, 

T. M. WAMPLER, 

Attorneys for Defendant. 

12 Designation of Record. 

Filed January 17, 1918. 

******* 

The Clerk will please prepare transcript of record upon the appeal 
of the defendant, and the following papers are hereby designated as 
necessary to l>e copied : 

1. The indictment. 

2. The plea. 

Memo.—Verdict of the jury; showing conviction upon the 
first and also upon the second counts of the indictment. 

4. Motion for New Trial and the ruling of the Court thereon and 
exception. 

5. The judgment, and exception to sentence imposed. 

0. Memo: Appeal noted in open court. 

7. Memo: Appeal bond approved and filed. 

8. The Bill of Exceptions. 

9. Assignments of Error. 

10. This prscci|>e. 

11. Stipulation filed Jan’y 17th, 1918. 

DANIEL THEW WRIGHT, 

T. M. WAMPLER, 

Attorneys for Defendant. 
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Service of a copy of the above is hereby acknowledged. 

Jan’y 17th, 1918. 

JOHN E. LASKEY, 

United States Attorney, D. C., 

By BOL1THA J. LAWS, 
Assistant U. S. Att’y, D. C. 

13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 30520 Criminal, entitled United 
States vs. Raymond O. Kleindienst, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and aflix the 
seal of said Court, at the City of Washington, in said District, this 
31st day of January, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

P'lrl'* 

By W. E. WILLIAMS, 

Asst Clerk. 

14 In the Supreme Court of the District of Columbia. 

Criminal. No. 30520. 

United States 
vs. 

Raymond O. Kleindienst. 

Be it remembered: 

That on the 27th day of April, 1915, the defendant filed his cer¬ 
tain motion to quash the indictment in this case, and which motion 
is in the words and figures following, to wit: 

Motion to Quash. 


Now comes the said Ravmpnd O. Kleindienst and moves the 
Court to quash the indictment and each count thereof for the fol¬ 
lowing reasons: 

1. That several distinct and independent alleged offenses are 
joined in the indictment to the prejudice of the defendant. 

2—3153a 
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2. That two counts, each charging separate and distinct alleged 
offenses, are improperly joined in the indictment to the prejudice of 
the defendant. 

3. That the said indictment, and each count thereof, is sufficient 
in that it fails to allege the elements necessary to constitute the of¬ 
fense of adultery. 

•4. That the indictment fails to show that the (irand .furors were 
properly impannelled, qualified and sworn. 

DANIEL THEW WRIGHT, 

T. MORRIS WAMPLER, 

Attorneys for Defendant. 


But the Court overruled the said motion, and to which action and 
ruling of the Court, the defendant then and there duly noted an 
exception. 


And thereupon on the 7th day of May, 1915, this case was called 
for trial in the Supreme Court of the District of Columbia, and there- 
u|>on the defendant filed his certain motion iisking that this case be 
certified to another division of the Supreme Court of the District of 
Columbia for trial, and which motion is in the words and figures 
following, to wit: 


15 Now comes the defendant, and moves the Court to certify 

this case for trial to another division of the Supreme Court of 
the District of Columbia for the following reasons: 


1. Because Margaret Stout, the woman with whom the defen¬ 
dant i< alleged to have committed the act charged in the indictment 
was tried in this Court on Mav 3rd, 1915, for the offense of keeping 
a bawdy house, and was convicted. 


2. Because the jury which heard the case against the said Mar¬ 
garet Stout, was drawn from the same panel which is now in at¬ 
tendance upon this division of the Court, and from which said panel 
a jury to try this defendant must he drawn. 

5. That in the trial of the said cause of the United States vs. Mar¬ 
garet Stout, evidence was given tending to show that the defendant 
herein was a frequenter for immoral purposes, of a house of prosti¬ 
tution, kept by the said Margaret Stout, and that said evidence was 
such as to render impossible a fair and impartial trial of the de¬ 
fendant herein before the regular jurors now impannelled as jurors 
in this division of the Court, or before any of the said jurors now in 
regular attendance in said division. 



DANIEL TIIEW WRIGHT, 

T. MORRIS WAMPLER, 

Attorneys for Defendant. 
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And whereupon the defendant filed in support of said motion and 
read to the Court, an affidavit, which is in the words and figures fol- 

lowing, to wit: 

District of Columbia, sh: 

This (lav personally apj>eared l>efore me, C. Larimoro Keeley, a 
Notary Public in and for the District of Columbia, Raymond O. 
Kleindienst, who, being by mo first duly sworn stated on oath as 

follows: ._ . . , ,, i 

That he is the defendant in the case of t mted Stall's vs. Kaymoml 

O. Kleindienst. Criminal Numher 30520 now pending in the Su¬ 
preme Court of the District of Columhia; that Margaret Stout, the 
person with whom affiant is alleged to have committed the crime 
charged in the indictment, was placed upon trial in t' 1 ® ‘ "R™"® 
Court of the District of Columbia on Monday, May 3rd,•1015 upon 
an indictment, charging her with having upon various dates kept 
and maintained a house of ill-fame; that upon the trial of the case 
of I'nited States v. the said Margaret Stout, she was found gnu).' • 
that the panel of jurvmen from which the jury was drawn which 
heard and determined the case of Margaret Stout, is the same panel 
now in attendance upon this Court and from which panel a jury 
in the present case is to he drawn; that the members of the (panel 
now in attendance upon this Court, who were not selected as jurvmen 
to serve in the case of United States vs. Margaret Stout, were in the 
Court Room, during the taking of the evidence, or the greater part 
thereof, upon the trial of the ease of the said Margaret Stout. 
16 That during the trial of the case of the said Margare 

stout the name of affiant was frenuently mentioned as a per¬ 
son who frequented the said house of Margaret Stout; that while 
a witness for the prosecution was giving her testimony upon the 
trial of the said case, namely Gertrude Meyers, she testified that a man 
bv he name of Kleindienst was on a certain night in said hoiise and 
‘‘staved upstairs'’ at the time of an altercation between said Mar¬ 
garet Stout iami a male visitor; where,,,-on she was then asked by 
f, Cnnrt . “What Kleindienst was that, the Detective Kleindienst. 
and^ the vritnii answercl: “Yes.” all of which was in the presence 
and hearing of the jurors impannellod to try said cause, as wea* 

Slid Margaret Stout. Affiant is a police officer, and as such is com 
monlv known as “Detective Kleindienst. 

' RAYMOND O. K1.E1NDIF.SST. 

Raymond o, DMM M» S 

edge, information and belief. 
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Sworn to and subscril>ed before me this 4th day of May, 1915. 

C. LARI MORE KEELEY, 

Notary Public. 

And which said aflidavit was all the evidence introduced before the 
Court upon the hearing of said motion, and which said motion the 
Court overruled and to which action and ruling of the Court the de¬ 
fendant then and there excepted. 

And thereupon the defendant filed his certain motion, requesting 
that a jury panel be required to Ik? certified from another division of 
the Supreme Court of the. District of Columbia, and which said mo¬ 
tion is in the words and figures following, to wit: 

Now comes the defendant, and moves the Court to require the 
transfer of a jury panel from some other division of the Supreme 
Court of the District of Columbia, to this division, for the trial of 
this case, for the following reasons: 

1. Because Margaret Stout, the woman with whom the defendant 
is alleged to have committed the act charged in the indictment was 
tried in this Court on May 3d, 1915, for the offense of keeping a 
bawdy house, and was convicted. 

1" 2. Because the jury which heard the case against the said 

Margaret Stout, was drawn from the said panel which is now 
in attendance upon this division of the Court, and from which said 
panel a jury to try this defendant must be drawn. 

3. That in the trial of the said cause of the United States vs. Mar^ 
garet Stout, evidence was given tending to show that the defendant 
herein was a frequenter for immoral purposes of a house of prosti¬ 
tution, kept by the said Margaret Stout, and that said evidence was 
such as to render impossible a fair and impartial trial of the de¬ 
fendant herein l>efore the regular jurors now impannelled as jurors 
in this division of the Court, or before any of the said jurors now in 
regular attendance in said division. 

DANIEL TIIEW WRIGHT, 

T. MORRIS WEMPLER, 

Attorneys for Defendant. 

And the defendant filed in sup|>ort of said motion, and road to the 
Court an affidavit, which is in the words and figures following, to 
wit: 

District of Columbia, ss: 

This day personally appeared before me, C. Uirimore Keelev, a 
Notary Public in and for the District of Columbia, Raymond O. 
Kleindienst, who, l>eing by me first duly sworn, stated on oath as 
follows: 

That he is the defendant in the case of United States v. Raymond 
O. Kleindienst, Criminal Number 30520 now pending in the Su- 
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preme Court of the District of Columbia; that Margaret Stout, the 
person with whom affiant is alleged to have committed the crime 
charged in the indictment, was placed upon trial in the Supreme 
Court of the District of Columbia on Monday, May 3d, 1915 upon 
an indictment, charging her with having upon various dates, kept 
and maintained a house of ill-fame; that upon the trial of the case 
of United States vs. the said Margaret Stout; she was found guilty; 
that the panel of jurymen from which the jury was drawn which 
heard and determined the case of Margaret Stout, is the same panel 
now in attendance upon this Court and from which panel a jury in 
the present case is to l>o drawn; that the members of the panel now 
in attendance upon this Court, who were not selected as jurymen to 
serve in the case of United States v. Margaret Stout, were in the 
Court Room, during the taking of the evidence, or the greater part 
thoreof, upon the trial of the case of the said Margaret Stout. 

That during the trial of the case of the said Margaret Stout, the 
name of Affiant was frequently mentioned as a person who fre- 
ouented the said house of Margaret Stout; that while a witness for 
the prosecution was giving her testimony upon the trial of the said 
case, namely Gertrude Myers, she testified that a man by the name 
of Kleindienst was on a certain night in said house and “stayed 
upstairs” at the time of an altercation l>etweeri said Margaret Stout 
and a male visitor; whereupon she was then asked bv the Court: 
“What Kleindien«t was that, the Detective Kliendienst?” and the wit¬ 
ness answered, “Yes.” all of which was in the presence and hearing of 
the jurors inmannellod to trv said cause, as well as in the presence 
and hearing of the other jurors then in the Court. Room, and that 
upon several other occasions during the taking of testimony in the 
said case against Margaret Stout, the name of affiant was used, as 
identifving a man who freouented said house of said Mar- 
18 garet Stout. Affiant is a police officer, and as such is com- 
monlv known as “Detective Kleindienst.” 

RAYMOND 0. KLEINDIENST. 

Raymond O. Kleindienst, the subscriber hereto, being by me first 
duly sworn, deposes and says on oath that the matters and thingB 
stated in the foregoing affidavit are true to the best of his knowledge, 
information and l>elief. 

Sworn to and subscribed before me this 4th day of May, 1915. 

C. LARIMORE KEELEY, 

Notary Public. 

And which said affidavit was all of the evidence introduced before 
the Court upon the hearing of said motion; and the Court overruled 
the said motion, and to which action and ruling of the Court, the de¬ 
fendant then and there noted an exception. 

And thereafter a jury was selected which included seven members 
who had sat in the trial of the Margaret Stout mentioned in the 
aforegoing affidavit. 

Whereupon after the jury was duly sworn, the following occurred: 
The defendant moved the Court to require the Government to 
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announce whether this prosecution is under Section 310 of the U. 
S. Penal Code, or Section 074 of the Code of the District of Co¬ 
lumbia, and thereupon, the Government announced that the prose¬ 
cution was under the United States Penal Code. 

Mr. Wampler: Then 1 further ask to l>e informed, on behalf of 
the defendant, whether he is to he tried now for offences committed 
uj>on the dates alleged in the indictment, and, if not, for offences 
committed on those dates that the defense 1*\ at this time, informed 
as to the dates of the offences which they will undertake to prove, so 
as to identify the two specific transactions, there l>eing two counts in 
the indictment. 

10 Mr. ITawken: If your Honor please, the motion at this 

time is not in order and the government declines to state. 

Thereupon the following occurred: 

Mr. Wampler: I ask that the Government at this time notify the 
defense whether they will undertake to prove offences committed 
u|*>n the dates alleged in the indictment and, if not then, at this 
time to inform as of the date of the offences which thev undertake 
to prove, or if they are unable to do that, then to otherwise identify 
the two specific transactions which they will undertake to prove as 
l>eing the two transactions laid in the counts of the indictment. 

Mr. llawken: I will say that one offence, laid in the first count, 
was committed l>etweon the 23rd dav of February and the loth day 
of March, and the other offence was committed between the 15th day 
of March and the tenth day of April. 

“Mr. Wampler: Then do 1 understand your Honor declines to 
require a more particular specification. 

The Court: At this time the Court thinks, certainly that that 
identification is a sufficient identification in point of time. 

Mr. Wampler: Than may 1 note an exception to the ruling of 
your Honor? 

The Court: Yes.” 

Thereupon on the 7th day of May, 1915, the Government to main¬ 
tain the issues joined upon its part produced in evidence a paper 
writing purporting to he a certified copy of a marriage license issued 
to Raymond (). Kleindienst, and the return of the minister show¬ 
ing that the marriage of Raymond O. Kleindienst to Viola S. Hen¬ 
drickson was solemnized on the fifteenth dav of Oetol>er, 1908, at 
Rockville, Maryland, to the introduction of which |>jij>or the de¬ 
fendant stated there was no objection, and which said paper is in 
the words and figures following, to wit: 

20 “State of Maryland, Montgomery ('onnig, set: 

To the Clerk of the Circuit Court for Mongomery County, Mary¬ 
land : 

1 hereby make application for a Marriage License to he issued to 
Ravmond O. Kleindienst and Viola S. Hendrickson, in accordance 
with the Act of Assembly in such cases made and provided, do make 
the following statement under oath, to with: 
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That the full name of the male is Raymond Otto Kleindienst. 
Ilis place of residence is 824 8th St., N. W., Wash’n, D. C. 

His color is white, 

He is a single-man. 

He is not related to the said Viola S. Hendrickson, 

He has not l>een divorced, 

And that the full name of the female is Viola Sarah Hendrickson, 
Her place of residence is Marlton, New Jersey. 

Her age is twenty three (23) years. 

Her color is white. 

She is a divorced woman. 

She is not related to the said Raymond O. Kleindienst. 

She has been divorced. 

RAYMOND O. KLEINDIENST, 

Applicant. 


Sworn to and subscribed before me this 15th day of October, A. 


1)., 1908. 


JOHN L. BRUNETT, 

('lark of the Circuit Court for 

Montgomery County. 


I hereby certify, that on this 15th day of October, one thousand 
nine hundred and eight, at Rockville, Raymond O. Kleindienst and 
Viola S. Hendrickson were by me united in Marriage in accordance 
with the License issued by the Clerk of the Circuit Court for Mont¬ 
gomery County, in the State of Maryland. 

2—253. S. R. WHITE, Minister. 

(Filed Oct. 20, 1908.) (Official Character.) 

This certificate to be returned to the Clerk’s Office where the 
license was issued, within thirty days from the date of marriage. 


State of Maryland, 

Montgomery County, To wit: 

1 hereby certify that the aforegoing are true and correct copies 
of the Application for Marriage License issued to Raymond Otto 
Kleindienst and Viola Sarah Hendrickson, and the return of the 
Minister’s Certificate, truly taken and copies from the Marriage 
Record Books of the Circuit Court for Montgomery County, Mary¬ 
land. 

In testimony Whereof I hereunto subscribe my name and affix 
the seal of the Circuit Court for Montgomery County, this 5th day 
of May, A. D. 1915. 

[seal.] (Signed) PRESTON B. RAY, 

Clerk of the Circuit Court for 
Montgomery County. 
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21 State of Maryland, 

Montgomery County, To wit: 


I, Hammond Truer. Chief Judge of the Circuit Court for 
lontgomery County, State of Maryland, do hereby certify that the 
aforegoing attestation is in due form and bv the proper officer 
(oven under my hand this 6th day of May, 1615. 


HAMMOND URNER, 

(kief Judge of the Circuit Court 
for Montgomery County, Maryland. 


“State of Maryland, 

Montgomery County, To wit: 

I hereby certify that the Honorable Hammond Urner whose 
genuine signature is subscribed to the aforegoing Certificate was at 
the time of signing the same Chief Judge of the Circuit Court for 

qualified * ^ ^ commissioned and 


In testimony Whereof I hereunto subscribe my name and affix 
the seal of the Circuit Court for Montgomery County, this (ill, day 
of May, A. D. 191o. * J 

PRESTON B. RAY, 

( lerk of the Circuit Court for 

Montgomery County. 

Thereupon James T. Bogley, was sworn as the first witness on 
behalf of the Government and testified as follows: 

That lie is Deputy Clerk, Circuit Court of Montgomery County 
Maryland; that he has produced and has liefore him in the court 
room, the original marriage records of that court, containing the 
application of Raymond O. Kleindienst, that he saw the applicant 
sign the application, and when asked if he saw the man in the court 
room, the witness picked out the defendant Raymond O. Klein- 
dienst, and stated that he thought that he is the gentleman; that he 
is pretty sure he is; that his l>est judgment is that Kleindienst is the 
man; the government thereupon offered in evidence the original 
application to which the testimony of the witness related, to the ad¬ 
mission of which in evidence the defendant objected, but his ol>- 
jection was overruled, to which action of the court the defendant 
there and then noted an exception. On cross examination the wit¬ 
ness testified that he issued marriage licenses to people when they 
applied for them; that he issues al>out thirty or forty a month; that 
he does not recall every person for whom he has issued a marriage 
license, but there is one thing that refreshes his recollection 
22 in this case; that at the time that the license was issued the 
applicant was supposed to have been a bicycle policeman and 
witness thinks another gentleman came with him, and there was 
some little joking around the room where the license was issued; that 
lie does not recall having seen the defendant between the time the 
license was issued and the present time. 
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Thereupon Robert W. Dutton was called as a witness for the 
Government and after being duly sworn testified that he is Deputy 
Acting Recorder of Deeds of this District; that he has with him an 
original deed produced in response to a subpoena duces tecum, where¬ 
upon the deed was marked for identification, which deed was made 
the 3rd day of April, 1915, between Raymond 0. Kleindienst, 
party of the first part, and Viola S. Kleindienst, his wife, party of 
the second part. . 

Thereupon John TI. Stadeler was sworn as a witness for the 
government and testified that he is a bookkeeper for the Lawyers 
Title and Guaranty Insurance Company, and was such on the 13th 
day of April, 1915; that he met the defendant in his office on the 
13th day of April, 1915; that witness saw the defendant sign the 
deed, which had theretofore been marked for identification. 

Whereujxm the said deed was offered in evidence, and the de¬ 
fendant, objected to the introduction of the same in evidence, but the 
Court overruled the defendant’s objection and permitted the said 
deed to be received in evidence, and to w r hich ruling of the Court 
the defendant then and there excepted. 

23 The deed above referred to is a deed dated the 13th day of 

April, 1915; from Raymond O. Kleindienst to Viola 8. 
Kleindienst, conveying certain real estate. 

Whereupon one George C. Wise was sw T orn as a witness for the 
Government and testified that he is a policeman, a member of the 
Metropolitan Police Force, and that he know’s the defendant; that 
he had l>een to the home of the defendant, and while there de¬ 
fendant spoke of his wife and introduced witness to a lady as Mrs. 
Kleindienst. 

And to which question, the defendant objected, but the Court 
but the Court overruled the objection and permitted the witness to 
testify as al>ove stated, and to which ruling of the Court the de¬ 
fendant noted an exception. 

And thereupon the defendant moved the Court to strike out all 
of the testimony of the w itness, but the Court overruled the motion 
of the defendant, and to which ruling of the Court, the defendant 
then and there excepted. 

Thereiqxm one C. L. Dalrimple was sworn as a witness for the 
Government and testified that he is a police officer, and knows the 
defendant, and had been to his home. That the defendant intro¬ 
duced him “to his wife some years ago”; that witness lived “Out 
there four years ago”, and defendant introduced him shortly after 
he moved there. 

Whereupon the following occurred: 

By Mr. Ilawken: 

Q. During the time you lived there, did Mr. Kleindienst and the 
woman he introduced as his wife, live next door. 

And to which question, the defendant objected, b utthe Court 

3—3153a 
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overruled the objection and permitted the witness to answer, and to 
which ruling the defendant excepted. 

24 And thereupon the witness answered: “The second door 
from me’'. 

Thereupon a lady was called into the courtroom, and the witness 
said that the lady who stood before him was the same lady to whom 
he had referred in his testimony. 

Thereupon said John II. Stadeler, heretofore sworn in the cause, 
was recalled as a witness and the same lady identified by former wit¬ 
ness was again produced in the courtroom and the witness testified 
that the lady before him was present when the deed heretofore re¬ 
ferred to was executed, and that the defendant told witness to record 
the deed and give the receipt to the lady aforesaid, and that the fees 
were paid by check of the lady. 

Thereupon Mary Young was sworn as a witness for the Govern¬ 
ment and testified that she knows Margaret Stout, and that she also 
knows Raymond O. Kleindienst; that she first met Kleindienst on 
Delaware Avenue, while she was working for Mrs. Stout; that when 
she met the defendant, it was l>efore the Kenyon law was passed; 
that she saw Kleindienst there in the house. Whereupon the fol¬ 
lowing occurred: 

“Mr. Wampler: Wait a minute. I object. The ground of my 
objection is this: That it is held that before prior improper conduct 
in a ca«e of this kind may be admitted as throwing light upon the 
act charged in the indictment—not only in the state courts, but in 
the Federal courts as well—that there must l>e first evidence intro¬ 
duced tending to prove the offense alleged, or the occasion referred 
to in the indictment, before evidence of prior misconduct becomes 
admissible. 

The Court: I assume now the government will connect this up? 

Mr. Hawken: With this very witness. 

The Court: Of course you cannot offer acts entirely independent of 
those acts alleged in the indictment only as independent testimony 
is given. They are offered for the purpose of showing the circum¬ 
stances surrounding the party, and I rule that this is admissible 
only in connection with the following testimony and a proper mo¬ 
tion may be made at the time. 

Mr. Wampler: I want to note an exception to the admissibility 
of it at this time. 

The Court: All right.” 

25 Thereupon the witness testified that the defendant would 
come to the house often, sometimes two or three times in the 

night: two or three times a week and when he came, he would go 
into Mrs. Stout’s bed room; he would usually come in the morning, 
sometimes at night; sometimes about three o’clock in the morning, 
and would go in her room where she was. and he would sometimes 
leave alout seven or half past in the morning; when he came in the 
evening, he would go to her room where she was; he would some¬ 
times come in the evening and stay until about twelve and then go 
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away. That she has seen them in the bed room together, and in 
bed together a good many times; that she has served meals to de¬ 
fendant and Margaret Stout in the bed room. 

That Mrs. Stout had the house on Delaware Avenue before the 
kenv ii law w’as passed and that the house on Delaware Avenue was 
a sporting house. That Mrs. Stout then moved to Maryland Ave¬ 
nue, Southwest, and that witness saw the defendant at that house, 
and that this house was a house of prostitution, and that the de¬ 
fendant came there two or three times a week, and when he came, 
he would go in Margaret Stout’s l>ed room where she was, and would 
sometimes remain all night; that witness saw them in bed in that 
house and served them meals in the bed room. 

That from the Maryland Avenue house, Mrs. Stout moved to 14th 
Street tietween N and O Streets, and from there she moved back on 
Indiana Avenue, and from there she moved to 4th and New York 
Avenue, the Melton Apartment House, and from there she moved 
to the Koval ton on M Street, and to the Franklin Apartment House, 
she maintained the Royalton and the Franklin at the same time. 
The witness eave testimony with respect to each of the alxive places 
of abode of Margaret Stout, substantially in accord with her testi¬ 
mony concerning the Delaware Avenue and the Maryland Avenue 
houses. That from the Melton Apartment house, Mrs. Stout 
2G moved to the Franklin, and also ran, at the same time, an 
apartment at the Rovalton; that she had seen Mr. Klein- 
dienst at the Franklin; that the last place at which she saw Klein- 
dienst was at the Franklin; that she remembers an occasion at the 
Franklin when the defendant was crying; that he came there one 
night and was so intoxicated that he w r as crying; that he said his 
honev did not love him; that Mrs. Stout said “Daddy savs I do not 
love him, but I would do anything on earth for him”; that witness 
and Mrs. Stout undressed him and put him to bed : washed his face 
and hands; that the defendant was there at the Franklin on this 
occasion when witness came to w r ork about 8 o’clock in the evening; 
that- witness remembers when Gertrude Myers came to Mrs. Stout’s; 
that it was during the time that Gertrude Myers was there that this 
crying occurred; Gertrude Myers had been there about a w r eek. 
Whereupon the witness testified as follows: 

Witness has been to Kleindienst’s house. Kleindienst talked to 
her about going to his house and told her if she w r ent there again, he 
would have her locked up. He asked her why she went there; she 
told him Mrs. Stout sent her becauseYlrs. Stout had heard something 
and wanted to know' if it was so. Witness was then asked what she 
told Kleindienst, to which counsel for defendant objected as irrele¬ 
vant; the court ruled it w’ould hear the whole conversation so that 
it could determine the materiality of the testimony and then w T ould 
pass upon its admissibility. To this ruling, counsel for defendant 
excepted. Witness then stated she told Mr. Kleindienst that Mrs. 
Stout heard there w r as something wTong with Mrs. Kleindienst and 
Mrs. Stout sent her over to see if it w r as so. Objection w'as made to 
this testimony by counsel for defendant. The court stated it did 
not see the materiality of the testimony. Counsel for the Govern- 
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ment stated the testimony was admissible on another ground, 
namely, to prove that Mrs. Kleindienst and Mrs. Stout were not ono 
and the same person. The court ruled that counsel for the govern¬ 
ment could inquire to that extent. Witness then testified 

27 she had seen Mrs. Kleindienst in court; that the woman who 
then came to the door of the court room was the laxly witness 

saw on the occasion she was sent to see Mrs. Kleindienst; that she was 
not Mrs. Stout. 

Whereupon, the following occurred: 

The Court: Now, Mr. Hawken, that is really the only material 
I>art of the testimony. 

Mr. Hawken: Of course, I bow to your Honor's better judgment, 
but it does seem to me that if a married man is told that a woman 
has sent a servant to his wife for the purpose of finding out whether 
his wife is pregnant- 

And to which remarks of the Assistant District Attorney, counsel 
for the defendant noted an exception and moved the court to with¬ 
draw a juror and continue the case. The court declined to grant 
the motion because the remarks did not reflect on the propriety of 
the defendant’s conduct. The court, however, stated that in view of 
the testimony already introduced and because it was on a very (‘lose 
line, it would not admit the question. Counsel for defendant then 
asked that the court instruct the jury to disregard the remarks of 
Mr. Hawken, but the court refused so to do. because the testimony 
was not prejudicial, since it related only to proper relations 1 >etween 
a man and his wife. 

28 ^ The witness further testified that the defendant was at the 
franklin Apartment house but once, crying. He came there 

right smart intoxicated, but just that one time he was crying. The 
witness rememl>ers the night that it was said that Mr. Catts went to 
the Royal ton; that on the night defendant said, with reference to 
the Catts incident, that Catts could go to hell, he did not give a 
damn, he could do to suit himself; that when the defendant made 
this statement, he was in the l>ed room of Mrs. Stout at the Franklin 
Apartment, had his clothes off, in her l>ed. It was al>out half after 
eight o’clock at night; that he stayed there that night; that witness 
saw him the next morning when he left at half after seven; that 
when Mrs. Stout moved from the Franklin Apartment house to the 
Ontario Road house, that witness did not accompany her; that the 
Franklin Apartment House is hi the District of Columbia, and that 
Raymond O. Kleindienst to whom witness had referred, is the de¬ 
fendant. 

Thereupon Hillyer Dunlop was sworn as a witness for the Gov¬ 
ernment and testified that he is the janitor employed at the Melton 
Apartment House, and knows Mrs. Stout; that she occupied two 
apartments there; that she moved there about November, 1014 and 
remained about three months; and he knows the defendant when he 
sees him; that he was at the Melton Apartment quite frequently; 
about three times a week; sometimes he would come in the day, in 
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the morning, sometimes in the afternoon and sometimes at night; 
that he would go in Mrs. Stout’s Apartment, sometimes stay an hour 
or more; that witness has seen the defendant come to the apartment 
about one o'clock at night, and leave about seven-thirty the next 
morning on several occasions. That witness operates the telephone 
switch hoard, and that several times he had been asked to telephone 
for defendantj and that he heard Margaret Stout say that she would 
send a taxi for the defendant; and upon one occasion about 
20 one o’clock A. M., witness went to Mrs. Stout’s apartment for 
a table, and saw the defendant and Margaret Stout in the 
room together, the defendant had on hod room clothes. 


Thereu|K)ii Lawrence Diggs was sworn as a witness for the Gov¬ 
ernment and testified that lie is employed at the Melton Apartment 
House and works as elevator man and switchboard operator ; that he 
knows the defendant and Margaret Stout, and he has seen the de¬ 
fendant there quite a few times, and he would go to Mrs. Stout’s 
room; would sometimes come in the evening and sometimes at 
night, and would remain three or four hours; would sometimes come 
at ten or ten-thirty o’clock at night; saw him leave in the morning, 
five or six times. 

And thereupon counsel for the defendant moved to strike out all 
of the testimony of the witness upon the ground that the testimony 
as to prior improper conduct is not admissible, until after some evi¬ 
dence had been introduced tending to prove the offense alleged in 
the indictment, but the Court overruled the said motion, and to 
which ruling, the defendant then and there excepted. 


Thereupon Ciiauncey 1». Cooper was sworn as a witness for the 
Government and testified that he is employed at the Melton Apart¬ 
ment House, and knows Mrs. Stout, known at that apartment as 
Miss Akron, and knows the defendant, and has seen the defendant 
there a numl>er of times; about twice a week, and ho would go to 
Mrs. Stout’s apartment: that he would come both night and day and 
stay two or three hours; sometimes come late at night, ten or eleven 
o’clock; and has seen the defendant leave the next morning at 
seven thirty. 

30 And thereupon counsel for the defendant moved to strike 

out the testimony of this witness because testimony of prior 
improper relations, is not admissible until after some evidence has 
l>een introduced, tending to prove the offense charged in the indict¬ 
ment. but the Court overruled said motion, and to which said ruling 
defendant then and there excepted. 


Thereupon Nelson Holmes was sworn as a witness for the Gov¬ 
ernment and testified that he is a member of the police force; that he 
saw a horse and buggv in front of the Melton Apartment House and 
had a conversation with the witness Diggs about it. and as a result of 
what he told Diggs, the defendant came from the Melton Apartment 
House and took charge of the horse and buggy. 
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1 hereupon L m m a Hooper was sworn as a witness for tlie Govem- 
nient and testified that she knows Mrs. Stout, having worked for her 
at the Melton Apartment house, at the Royalton, at the Franklin, 
aim ut Onto Place; that Mrs. Stout’s name at the Melton was 

Y?i ^ r , on: { \ mt 8 ie knoWfi ^ Ir * Kleindienst; that die has seen him 
at the Melton Apartment House. 

And thereupon counsel for the defendant objected to the admis- 
sion of any testimony of prior improper relations, because no testi¬ 
mony had been offered tending to prove the offense charged in the 
indictincnt. hut the Court overruled the objection and to the ruling 
of the Court, the defendant then and there excepted. Witness fur¬ 
ther testified that she saw Mr. Kleindienst in Mrs. Stout’s apart¬ 
ment aliout three or four times a week; he usually came at eleven 
o clock, and would go to her l>ed room where she was; that after ho 
went in the hed room he would not keep his clothes 
on; that Mrs. Stout would l>e dressed in a night gown; that on one 
occasion in the day time she saw Mr. Kleindienst and Mrs 
Stout together in a bed at the Melton Apartment house. 

• \\ it ness worked in the day; that Mrs. Stout called Mr. Klein- 

dienst ‘ daddy”; that from the Melton Apartment house, Mrs. 
Stout moved to the Franklin; that witness went with her; that she 
saw Mr. Kleindienst at the Franklin about as she had seen him at 
the other places, and there al*>ut three or four times a week, some¬ 
times less; that after Gertrude Myers came, witness remembers an 
occasion when Kleindienst came to the house, and erving was done. 
Mr. Kleindienst came between half after seven and eight o’clock and 
he was crying; that witness went to the store and when she came 
hack defendant was lying on the bed crying, and was saving that 
he did not believe she loved him; that Mrs. Stout was in the room 
and said “yes . she did. said she loved him better than she did anv- 
thing else on earth; that Mr. Kleindienst kept on erving* that Mrs 
Stout was dressed in a night gown; that one night Kleindienst ernne 
to the Koval ton, it was the same day that Mr. Catts came, and gave 
the moving order, and Kleindienst came in that night, after thev all 
had gone; that he asked witness where they were, and witness said 
they had'gone to the Franklin, and he went right away lip there; 
that. Kleindienst said he would see Lieutenant Catts; that at the 
franklin Apartment, Mrs. Stout was known under the name of Mrs 
\\arner; that when she moved to Ontario Place, witness went with’ 
her: that after thev moved to Ontario Place, defendant came twice 
to witness’ knowledge; that witness stayed at the Ontario house only 
two days, hut when witness saw Kleindienst there, she let him in* 
witness was fixing to go, and witness let him in the front door and 
he went upstairs and in a little while Mrs. Stout called witness and 
told her to go and fix her “daddy” some supper; that Kleindienst 
had brought some lobster salad, and witness took it down and 
served on « waiter, and carried it upstairs to him while he 
oi was in bed: that Mrs. Stout was sitting on the side of the hed ; 

that Kleindienst was undressed, and that witness then went 
immediately home; that witness saw Kleindienst again the night 
before she left; that witness let him in; he went upstairs to Mrs. 
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Stout’s room where Mrs. Stout was. On cross examination by Mr. 
Wampler, the witness stated: 

“By Mr. Wampler: 

Q. Give us the dates of these occasions when you say you saw Mr. 
Kleindienst come in the house? A. Ilow is that? 

Q. (iive us the dates when you say you saw him come there to the 
house? A. At the Royalton, the night he came there, the night 
they went hack to the Franklin. 

Q. When was that? What month? A. It was in March—I 
just can’t remember the date. 

Q. When was it you saw him at the Melton? A. That was in 
February. 

Q. Of this year? A. Yes, sir. 

Q. Day or night? A. In the day. 

Q. The daytime? A. Yes, sir. 

Q. Have you talked to anybody before taking the witness stand, or 
told anybody what you were going to testify to when you got on the 
stand? A. No, sir. 

Q. Do you recall talking to me on April 27th last, at your house 
in the presence of Mr. Wolfe, here, and another gentleman ! A. I 
don’t know whether you are the same man or not. I know three 
men come there and asked mo if 1 knew anything concerning Mr. 
Kleindienst, and this woman. I did not know who you were and 

what you were and I told you no. 

Q. Do you recognize either this gentleman or myself as being one 
of the gentlemen you refer to talking to? A. No. 

Q. You do not recognize me? A. No. 

Q. 1 ask you if, on April 27th, at your house, in the presence of 
Mr. Wood, Mr. Wolfe and myself, if you did not state that you never 
saw Mr. Kleindienst and Margaret Stout in bed together, and you 

never saw them together in the room? A. You asked- 

Q. Wait until T get through. 

Mr. Hawken: 1 think he should ask one thing at a time. 

Q. On April 27th at your house, did you not state in Mr. Wolfe’s 
presence, Mr. Wood’s and myself. 

The Court: Are there two persons, Mr. Wood and Mr. Wolfe? 

Mr. Wampler: Yes, sir. Call Mr. Wood in. 

33 The Court: I do not care to see him. I wanted to get fixed 

in my mind the wav you used the words intermittently, 
whether it was Wood and Wolfe, or whether there were two persons 

themselves. This is Mr. Wood here? 

Mr. Wampler: Mr. Wolfe. T thought I would let the witness 

look at the other gentleman. 

O o n April 27th, at your house, did you state to me in the pres¬ 
ence of Mr. Wolfe and Mr. Wood that you never saw Mr. Kleindienst 
and Margaret Stout in bod together? A. You asked me if 1 had 
ever seen any indecent act of them and I told you no. 
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Q. This question I am about to ask you you can answer ves or no. 
JMd you not state on that occasion that vou never saw Mr Klein- 

dienst and Margaret Stout in bed together? A. You did not a*k mo 
that. 

Q. ^ on deny that. I a-k you furthermore if, on the same oc¬ 
casion, you did not state to me that you never saw them in the room 
together alone!* A. ^ on did not ask mo that. 

Q. Therefore you deny that? A. You di(i not <ask me. 

Q. Therefore you deny that. A. You did not ask me that. 

Mr. Ilawken: I submit you ought to he fair with this witness. 

The Court: She says that question was not asked her. 

Q. T further ask you if you did not, on that occasion, say that vou 
never saw anything improper letwcen Mr. Kleindienst and Margaret 
Stout. Did you tell me that? A. Yes, sir. I told vou that because 

I did not know who you were and what vou were up to is the reason 
I s|K)ke like I did. 

Q. 1 further ask you if I did not toll vou mv name and that T was 
the attorney representing Mr. Kleindienst?, ' A. No, sir- vou did 
not. ’ J 


Redirect examination: 

By Mr. Ilawken: 

Q- What did Mr. Wampler say to you? A. He asked me if I 
knew Man ^ oung and I told him I did. T studied a minute and 
told him 1 did. Then he asked me if I knew Mr. Kleindienst and 
1 told him I did and he asked me if I ever saw any improper con¬ 
duct l>etween him and Mrs. Stout and I told him no, liecauso I did 
not know who he was and what he wits trying to do. 

Q. Did you ask him what he meant hv ‘‘improper '? A. Yes, 
sir, 1 asked him and he did not sav any more. Him and the other 
two men went right away. 

Q. He did not answer your question? A. No, sir. 

Q- Bid you tell me of this conversation? A. 1 s|w»ke to you and 
. some gentlemen came to see me. 

Mr. A\ ampler: T object to that, your Honor. 

Mr. Ilawken: Here we have a situation where a United States 
witness is under subpoena and we have attorneys for the defendant 
going there- 

34 The Court: A\ bet her she told you al>out it afterwards does 

not make anv difference. It does not necessarily mean that 
the propounding of a single question to a witness impeaches them 
when other facts may be supported by corroborative circumstances. 

Mr. Ilawken: If this woman came to me the very next day and 
stated to me what she has stated on this stand occurred between her 
and Mr. A\ ampler, it does seem to me that that would be material in 
this case. 

Mr. Wampler: I object to that statement of Mr. Ilawken’s. 

The Court: That would have no probative effect, because it would 
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be a declaration of another person afterwards as to what had oc¬ 
curred. If there was another person present who heard what oc¬ 
curred and the person present testified that this was what happened 
and that corroborated that, it would be all right. 

Mr. Hawken: There is a case where a witness testifies to a thing 
on the stand and counsel for defense sought to prove that that wit¬ 
ness had not made that statement. ,, 

Thereupon Dolly Brown was sworn as a witness for the Gov¬ 
ernment and^ that she knows Mrs. Stout; that she worked for 
ner at 1819 Ontario Place; that she was employed by her the latter 
part of March; that she knows Mr. Kleindienst; Mrs. Stout intro¬ 
duced him to witness as Mr. Stout; that Mrs..Stout at the time told 
witness that he was her husband, and that he was very seldom at 
home; he was on the road most of the time. 

That on one occasion witness was told to bring a glass of water to 
the bed room of Mrs. Stout where Mr. Stout and Mrs. Stout were; 
that she saw the gentleman that she knew under the name of 
Stout leave that day; he was sitting in the bed room fastening his 
shoes and his shirt sleeves; that she saw him there two or three other 
times, twice in the dining room when she served him breakfast about 
ten or eleven o’clock; that Mrs. Stout ate with him, and on one oc- 
casion they went to her bedroom and remained until about two 
oclock, and that she saw them in bed together; that about two 
o clock Mrs. Stout called her and asked her to clean the room and 
Mrs. Stout and Kleindienst went out together in an automobile; 
after they left witness cleaned the room, and the double bed and pil¬ 
lows were mussed up; that Gertrude Myers and witness made up the 
bed; that witness picked up towels from off the floor beside the bed; 
that when Mrs. Stout addressed Mr. Kleindienst, she called him 
“daddy”; that on another occasion witness was given a dollar 
while Mr. Kleindienst was in Mrs. Stout’s bed room, to pur¬ 
chase things at the store; that she prepared a meal and served 
it to Mrs. Stout in her l>ed room while Mr. Kleindienst was there. 
\V ltness thereupon pointed out Kleindienst, the defendant, in the 
courtroom, as the man she had known as Mr. Stout. 

On re-direct examination the witness testified that she went to 
work for Margaret Stout two weeks and one day before she was 
raided, and that the occurrences respecting Kleindienst to which she 
testified took place within that time. 

Thereupon the defendant moved the court to 9 trike out the testi¬ 
mony of witness, Dolly Brown, and the witness Emma Hooper, on 
the ground that any testimony as to prior improper relations is not 
admissible until some evidence has been introduced tending to prove 
the charge of the indictment. The court overruled the said motion 
and the defendant then and there excepted to the ruling of the court. 

Thereupon Gertrude Meyer 9 was sworn as a witness for the 
Government and testified she is Gertrude Meyers; that she knew both 
Raymond O. Kleindienst and Margaret Stout, and she became ac¬ 
quainted with Margaret Stout on the 23rd day of February and met 
4—3153a 
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her at the Franklin Apartment House on 14th Street between U and 
r l Streets in this City; that she lived at the Franklin Apartment 
House until the 13th day of March; that she was never introduced 
to the defendant, but she saw him at the Franklin Apartment House 
the first night she went there, which was February 23rd; that he was 
lying in bed ;that there were five rooms in the apartment, all on the 
same floor, that one of the rooms was occupied by the witness and 
that the bed room of Margaret Stout was next to the room of the 
witness; that she saw the defendant in Mrs. Stout’s bed between 
eight and nine o’clock in the evening; that the defendant came to 
the apartment some times every day and some times every 
30 other day, some times about eight or nine o’clock and some 
times eleven or around one, no particular time; when he 
came he would stay until the next morning and would usually leave 
between half pa«t six and half past seven in the morning; when he 
remained at the house, he remained in Mrs. Stout’s room, and Mrs. 
Stout remained in the same room; one night, the Monday or Tues¬ 
day after witness went to live with Mrs. Stout, Kleindienst came to 
the house about half past seven or eight o’clock in the evening; the 
maids undressed him; he was intoxicated; from her room, witness 
heard them talking, heard Kleindienst tell Mrs. Stout that she did 
not love him, “and he was crying over it”; Mrs. Stout was in her 
night dress; witness went into the room after Kleindienst was asleep; 
Mrs. Stout put covers over him and gave him ice water; around two 
o’clock witness went to bed, and Mrs. Stout went to bed in the bed 
with Kleindienst, and that he left between six and seven the next 
morning. 

That witness rememl)ers an occasion when Mr. Catts’ name figured; 
that Mr. Kleindienst said that Mr. Catts had no business to go to the 
Royalton, that he would talk to Catts about it; that on the night he 
referred to Mr. Catts, he came to the Franklin apartment about half 
after seven or eight o’clock; that was the same week that they moved 
and on that occasion he stayed until the next morning; that on the 
night that Mr. Catts’ name was mentioned, he stayed in Mrs. Stout’s 
room, he was undressed, and stayed in her bed with her, and left 
tatween six and seven the next morning. 

On the night of the crying episode Mrs. Stout came in my room 
and showed me her night dress where it was wet from the top clean 
to the bottom; on the occasion just referred to, Kleindienst stayed 
in Mrs. Stout’s room in her bed and he was undressed. 

37 From the Franklin Apartment, Mrs. Stout moved to 1819 

Ontario Place; but before moving, stayed at the St. James 
Hotel, going there on the 13th day of March; and Mr. Kleindienst 
came to the Hotel between eleven and one o’clock; Mrs. Stout reg¬ 
istered, Mrs. A. B. Kelly, New York, 96; whereupon the entry on 
the Hotel register was introduced in evidence and that entry being 
l>ointed out bv the witness as that made by Mrs. Stout was read to the 
jury, over the objection and exception of the defendant; that 96 re¬ 
ferred to the number of the room; that the witness and Mrs. Stout 
had two communicating rooms; that the register introduced in evi¬ 
dence was the same register in which witness saw Mrs. Stout write 
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the names above referred to; that Kleindienst came between eleven 
and one o’clock and went into Mrs. Stout’s room; that witness heard 
Mrs. Stout and Kleindienst talking and heard Kleindienst say the 
bell boy had recognized him; that he remained in the room until the 
next morning; and that the room was a bed room. 

After Mrs. Stout moved to 1819 Ontario Place, witness saw Klein¬ 
dienst there several times; there was—girl at the Ontario Place 
house named Ruth Stewart. That the girl Ruth Stewart came in this 
apartment on the Tuesday before the witness left; that witness re¬ 
members an occasion when men, who said they were ball players, 
were at the house; that Mr. Kleindienst was there that night and he 
came between nine and ten o’clock; that he went to Mrs. Stout’s 
bed room and remained until the next morning; that Mrs. Stout 
slept in the same room where Mr. Kleindienst was; it was her bed • 
room; that she heard Kleindienst talking in the room and heard 
him say that Mrs. Stout should get all the money taken in by the 
girls. 

That witness remembers an occasion when Kleindienst came to 
the house in the day and had breakfast served downstairs from about 
ten to eleven o’clock; that one day he had his meal upstairs, 
38 upon the occasion iust before witness left the place; that 
a servant girl named Dolly Brown served the meals upstairs 

in Mrs. Stout’s bed room, Mrs. Stout being 
present, and they remained there until two o’clock and when he left, 
he and Mrs. Stout left together in her car, which was a small elec¬ 
tric automobile: that after thev left, witness went into the room, to¬ 
gether with Dolly Brown, and witness,assisted in straightening the 
room: the bed was “all mussed”; it was a double bed; the pillows 
were “all mussed”, on both sides: that towels were seen in the room 
and that Dolly picked them up; that they were on the floor. 

Cross-examination. 

Whereupon the following occurred: 

By Mr. Wampler: 

Q. Your name is Gertrude Meyers. Is that your name? A. Yes, 
sir. 

Q. Ts that your correct name? 

Mr. Hawken: Answer the question. 

A. No. 

By Mr. Wampler: 

Q. Your correct name is Thatcher, is it not? A. Yes. 

0. Where are you from? 

Q. T asked you what your name was and you said Gertrude Meyers. 
A. Yes, Sir. 

Q. And you further said your name was Thatcher. A. That was 
my maiden name. I am a married woman and have got a baby and 
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I don’t intend to answer you. T don’t see why T have to tell you who 
I am, and I will not, for my baby’s sake. 

Mr. Hawken: If your Ilonor please this is a pretty pathetic 
scene here, and I think if this woman is a married woman 

39 and has a child two or three years of age and that the people 
who are close to her don’t know that she is engaged in this 

life it does not seem, unless counsel has definite information, that he 
ought to put this woman in that |>osition. I submit that counsel 
ought to ask her if she was on such and such a day and at such and 
such a place under such and such a name convicted of the offense 
that he has in mind. 

Whereupon counsel for the defendant noted an exception to the 
remarks of Mr. ITawken, the Assistant United States Attorney, as 
being improper, there being nothing pending liefore the Court and 
there l>eing obviously no reason to call forth such remarks 
except to prejudice the defendant before the jury, and moved to with¬ 
draw a juror and continue the case, and which motion of the de¬ 
fendant, the court, overruled and to the action of the court, the de¬ 
fendant then and there noted an exception. 

Whereupon the witness testified that she was from New Jersey. 

Whereupon the following occurred: 

By Mr. Wampler: 

Q. Have you been drawing witness’s fees since the 12th of April? 
What is your answer. A. You can go in and see for yourself. 

Q. I would rather have you answer. 

Mr. Hawken: If your Ilonor please, this is a Government wit¬ 
ness, a* Mr. Wampler knows, and she is under subpoena and lias been 
under subpoena a* the records of this Court will disclose. She has been 
before the Grand Jury and has come here to testifv in this case and 
the Government pays her One Dollar and twenty-five cents (1.25) a 
day. 

Whereupon counsel for the defendant excepted to the remarks 
of Mr. Hawken, the Assistant United States Attorney, there 

40 being nothing pending before the Court, and there being no 
obvious reasons for such remarks to be made, further than to 

prejudice the defendant, and counsel for the defendant moved the 
Court, because of the improper conduct of the Assistant United 
States Attorney, to withdraw a juror and to continue the case, and 
which motion the Court overruled and to which the defendant duly 
excepted. 

Thereupon Lee Crump was sworn as a witness for the Govern¬ 
ment and testified that he is a hack driver; that he know’s Raymond 
O. Kleindienst when he sees him, that he met Kleindienst through 
Mrs. Margaret Stout at 4V 2 and F Streets, Southwest; that Mrs. 
Stout w’as in witness’ carriage at the time; that Kleindienst got in 
the carriage, and he drove them around a square or two while they 
were talking; that when Mrs. Stout addressed Kleindienst. she called 
him ‘dear’’ and “daddy”, and all like that; that he has driven 
them several times; at one time he got Mrs. Stout at the Franklin 
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Apartment House and drove to 8tli and H Streets, Northwest, where 
he met Mr. Kleindienst; he then drove them to the 1800 block in 
15th Street; that they pot out and looked at a house, and that the 
gentleman said something about the house did not suit; that he then 
drove them to 1819 Ontario Place; they stayed in the carriage; they 
did not get out; that as near as he can remember, he heard the gen¬ 
tleman say it was a nice location; the house was not occupied at that 
time. 


Thereupon George Tinsley was sworn as a witness for the Gov¬ 
ernment and testified that he was a hack driver; that he knows Mrs. 
Stout, and also knows Ravmond O. Kleindienst when he sees him; 
that he had driven Mrs. Stout down to 4*4 and F Streets in his car¬ 
riage; they waited four or five minutes, and Kleindienst came; that 
Kleindienst got in the hack, and witness drove them down to Third 
street, and Mrs. Stout was telling Kleindienst about coming 
41 up to see her ; that witness has driven them in his hack on ten 
or twelve occasions; that he drove Mrs. Stout down to 4 l /> and 
F Streets on another occasion; and she met Kleindienst there and 
told him that she had to move, said she had to get away from where 
she was; she said the police were after her. and she had to go; Klein- 
. dienst told Mrs. Stout to have witness drive to 15th and H Streets, 
Northeast; that he would be out on a car; that the witness took her 
out to the designated place and Kleindienst come to 15th and II 
Streets later, and told witness to drive out Bradensburg Road; Klein¬ 
dienst said to Mrs. Stout there was a place out there they could get; 
that they drove out to the place; Kleindienst went in, and when he 
came back, he said he could not do any business there; that he told 
witness to come back towards Washington, and Kleindienst said to 
Mrs. Stout. “The places vou can get in the District there is no use 
of getting:” “Thev will come out here and get you just the same 
as they will in here”; that they came back to town and the next day 
Kleindienst called witness again and directed witness to drive Mrs. 
Stout to a real estate place on New York Avenue l>etween 9th and 
10th: Kleindienst told her she could go there and they would know 
all about, what was to be done; Mrs. Stout went there; discharged wit¬ 
ness: paid witness off, and got in an automobile and left to go to 

Virginia. 


Thereupon Captain George H. Williams was sworn as a witness 
for the Government and testified he is a captain of No. 4 Precinct; 
that he knows Raymond O. Kleindienst, and knows his band¬ 
writing; he has seen it a great many times, and on hemp shown the 
original marriage record produced bv the witness Boglev from among 
the records of the Circuit Court. Montgomery County. Maryland, 
testified that the name, Raymond O. Kleindienst signed to the ap¬ 
plication for a marriage license heretofore offered in evidence, 
42 he would sav is the handwriting of Raymond.0. Kleindienst, 
defendant, and upon being shown the register of the »t. 
James Hotel, under date of March 13. 1915, witness testified that, m 
his opinion, the “A. B. Kelly, New York, N. Y.”, appearing upon 
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said register is the handwriting of the defendant Kleindienst; that 
after tho arrest of Kleindienst, witness talked to him for quite a 
while, and that Kleindienst said there was one thing he was sorry 
f°r, he was sorry for his wife: that she was a good woman, and 
he was very sorry on that account. To the last answer, objection by 
the defendant was interposed, and a motion was made to strike it 
out; the objection was overruled and exception noted. Witness fur¬ 
ther states that he has l>een to Mr. Kleindienst’s home two or three 
years ago; that he saw a lady at the house, whom he supposed was 
Kleindiensts wife at that time, but he could not say; he talked to 
her at the house: she let him in at the time, and when witness went 
there she told him Mr. Kleindienst was upstairs; later on the lady 
came up there and they talked there for a little time; that there was 
a transaction which took place on that occasion; Kleindienst turned 
oyer his check to the lady, that witness had taken his pay cheek to 
him, and ho turned it over to her; he knows Margaret Stout when he 
sees her. and that the woman he saw at Kleindienst’s bouse was not 
Margaret Stout. On cross examination, the witness testified that it 
was in his office at the station where he had the conversation with 
Kleindienst. in which Kleindienst said he felt sorry for his wife; 
that he could not state the date: that it was a few days after Klein¬ 
dienst was arrested, possibly within four days: 

“Q, Have you ever seen Mr. Kleindienst write? T mean bv that 
have you ever had your eyes upon him when he held a pen, and seen 
him actually make figures or letters on paper? A. No. sir; T cannot 
say that ever I did. 

Q. You cannot say that you have ever seen him write? A. I 
have seen him write, hut not to be looking to see what he was writ¬ 
ing. I have seen him write in the book for instance, but 
43 T cannot sav that ever I saw what he wrote, because I was not 
looking over it. 

Q. Do T understand vou to mean bv that that you saw him with 
a pen or pencil in his hand, apparently writing, but that you were 
not looking at the characters as he formed them? A. Oh, no; I 
would not have looked at the characters as he formed them. 

Q. And did not look at them afterwards? A. I would probably 
see some of them afterwards. 

Q. Do you recall, Captain, positively about that? A. I cannot 
recall any particular instance. 

Q. You cannot recall? A. No. T could not recall. 

Q. What kind of a policeman did Kleindienst make? 

Mr. TIawken: T object. That is not proper at this time. 

The Court The objection is sustained. 

Mr. Wampler: Tf your Honor please, T move to strike out this wit¬ 
ness’s testimonv in regard to the handwriting because he is not 
pronerlv qualified, as the law requires. 

The Court: The motion is overruled. 

Mr. Wampler: I note an exception. 
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Whereupon Wyley Overton was sworn as a witness for the 
Government and testified that he is employed at the St. James Hotel; 
that he rememt>ers an instance where a man registered at the hotel 
and was taken by witness up in the elevator to room 9t>; that he did 
not see the man register, but witness was called to take him up to his 
room; that witness saw upon this man a badge; that witness just 
got a glimpse of him, and that the silver badge—nickle 
plated badge was something on the order of a policeman’s badge; 
that witness has seen a policeman’s badge ; witness could not see the 
whole of it; witness just got a glimpse of it; that it was betw’een 12 
and 1 o’clock when he saw* the man with the badge; 

“Q. Do you think you would recognize that man if you saw’ him? 

A. Never; no sir. I would not recognize anybody. I handle too 
many people to recognize any one person, sir, man or woman, unless 
I know them personally.” 

That witness should judge that it was about a month or a little over, 
ago; that when he came dow’nstairs after having shown the man to 
his room he spoke to the hotel clerk; that the hotel clerk’s name is 
French; whereupon the following occurred: 

“Mr. Wampler: I renew my motion, if your Honor please, to 
strike out all of this witness’s testimony. 

The Court: The motion is overruled. 

Mr. Wampler: I note an exception.” 

44 Thereupon Clarence D. French was sworn as a witness 

for the Government and testified that he is employed as 
night clerk at the St. James Hotel; that ho was on duty March 13, 
1915; that he remembers an incident when a person registered there 
as Mr. A. B. Kelly, New York, N. Y.; 

“Q. Will you state what the person who registered there as Mr. A. 

B. Kelly said to you? A. He said she was his wife— 

Mr. Wampler: I object, sir, until there is further testimony show¬ 
ing that the testimony refers to this defendant. I object at this time. 

The Court: The objection is overruled. There is some evidence 
in the record so far that that was the signature of the defendant. 
It only goes to the strength of the proof. 

Mr." Wampler. I note an exception, if your Honor please. 

Mr. Hawken: 

Q. What was said? A. This party said that his wife, Mrs. Kelly, 
w’as there. 

Q. What conversation took place between you and that man? A. 
This party said his wife was staying at the hotel and she expected 
him and he would like to go to her room. 

Q. Did he sign? A. Yes, sir. 

Q. Was any bell boy called? A. Yes sir. 

Q. Who? A. His name is Wylie Overton, night boy. 

Q. Did the man go upstairs? A. Yes sir. 

Q. And did Wylie come back? A. Yes sir. 
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Q. Do not say what he said, but did Wylie say anything to you? 

• ^ Do you think that you would be able to recognize the man that 
stpied his name there? A. I do not think I would; I do not know. 

y. Look here at the counsel table—in the Court room rather— 
and see if you see a man that you recognize as he. A. I do not see 

how 1 would rememlier him. I do not see anybody that I would 
rememlier, sir. * 


. " ampler; I have no questions. I move to strike out all the 

testimony of this witness, and I offer to prove, and I would like to 
have the record show it, that the defendant is in the Court room and 
of course is presumed to be here and is sitting at the counsel table 
and conferring with me about the questions asked bv Mr. Hawken. 
I offer to prove that he is sitting at the counsel table,'and that being 
true, 1 ask to strike out the testimony of this witness because he does 
not reeojrmze the person that signed his name on the register and 
that does not sufficiently identify this defendant. 

The Court: The motion is overruled. 

Mr. Wampler: I note an exception. 


Thereupon one Charles P. M. Lord was sworn as a wit¬ 
ness for the Government and testified that he is a lieutenant 
. and member of the Metroj>olitan Police Porce, (*onnected 
with the tenth precinct: that lie was on duty the night of April 10th ; 
that he had the house at 1810 Ontario Place under ol>servation on 
that day for about one hour; that he went to the house seeking ad¬ 
mission, which was denied; that he forced his way into the house 
and went upstairs and there tried to gain admittance to the front 
bed room and tried the door and found it locked; asked to be ad¬ 
mitted and stated who he was; there was no replv; after making these 
requests for five minutes; witness put his shoulder to the door and 
at the same time one of the men went to get an instrument that he 
had to force the other door with and about the time this man re¬ 
turned, the door was opened from the inside by Mr. Kleindienst; that 
witness said to him: “Well, what are you doing here”, and that 
Kleindienst replied: “You don’t see me doing anything, do you?” 

W itno^s went into the front room and there found two women 
sitting on the led dressed in chemise, the w’omen being Margaret 
Stout and Ruth Stewart; the bed in the front room in which Klein- 
. dienst was found was “mussed up” and “looked as though it had been 
occupied”; that he placed the occupants under arrest, including the 
defendant and took them to the Station House. That when witness 
got into the room, the defendant was fully dressed. 


Thereupon George S. Weber was sworn as a witness for the Gov¬ 
ernment and testified that he is a detective attached to number ten 
Precinct and is familiar with the premises at 1819 Ontario Place; 
had the house under observation on the evening of the 9th of Aprii 
and the morning of the 10th for two hours or more; and that he 
knows the defendant. And the witness furthermore gave testimony 
tending to corroborate the testimony given by the witness Lord. 
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46 Thereupon Lewis J. Stoll was sworn as a witness for the 
Government and testified that he is a policeman and member 
of. the Metropolitan Police Force, and the witness furthermore gave 
testimony tending to corroborate the testimony given by the witness 
Lord. 

Thereupon one Gustave Lawton was sworn as a witness for the 
Government and testified that he is a member of the Metropolitan 
Police Force; and that he went to the house 1819 Ontario Place on 
April 10th; that he was upstairs several times and when he first 
went to the house, there was no light in the front bed room and there 
were no lights upstairs at all. 

Close of Government’s Case. 

Whereupon the Government rested its case in chief. 


Defendant's Motion to Strike Out Evidence. 

And thereupon the defendant moved to strike out the evidence 
of the witnesses Dutton and Stabler, concerning the deed which was 
executed, and to strike out the evidence as to the books produced 
from Rockville, Maryland, and the application for a marriage 
license, on the ground that the evidence had not been followed up 
by proper identification of the defendant, but the Court overruled 
the said motion and to which action of the Court in overruling the 
said motion, defendant then and there duly excepted. 


Motion, for Directed Verdict. 

Whereupon the defendant then and there moved the Court to 
direct a verdict of Not Guilty upon the ground that the Govern¬ 
ment had not proved that the defendant was a married man, this 
fact being an essential element of the offense charged, but the Court 
overruled the said motion of the defendant to direct a verdict of 
Not Guilty, and to which action of the Court in overruling 
47 the said motion, the defendant then and there noted an 
exception. 


Motion to Require Election. 

Whereupon the defendant, by counsel, then and there moved the 
Court to require the Government to elect upon which count of the 
indictment it would go to the jury, but the Court refused to require 
the Government to so elect, and to the action of the Court in over¬ 
ruling the defendant’s motion to require such an election, the de¬ 
fendant then and there duly excepted. 

And thereupon the defendant, by counsel, moved the Court to 
require the Government to specify and identify the two offenses for 
which the Government would ask a conviction, but the Court over¬ 
ruled the said motion and refused to require the Government to 
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specify and identify the two offenses for which the Government 
would ask a conviction, and to which action of the Court the de- 
fendant then and there excepted. 

Thereupon the defendant to maintain the issue upon his part 
introduced the following witnesses who testified as follows: 

Evidence for Defense. 

riieieuj>on John M. Horten was sworn as a witness for the de¬ 
fense and testified that he is a member of the Metropolitan Police 
I'orce. and has been for eight years; that he knows the defendant 
and has known him for three or four years; that he knows Mary 
"t oung and has known her for two or three years and knows where 
she lives, her house being on the heat where the witness performed 
duty as a patrolman; that he knows other people in the neighbor¬ 
hood who know Mary Young and that he knows her general repu¬ 
tation for truth and veracity in the neighborhood, and that it is bad 
and that he would not believe her on oath in a matter in which she 
was interested. 

48 . Whereupon the following occurred in the presence of the 

jury: 

Mr. \\ ampler: Mr. TTawken ha 5 * had a number of witnesses under 
subpoma and among them Mrs. Kleindienst. I now ask that they 
he relieved from the Government subpoena. I want to talk to some 
of them. I want the wife of the defendant to come in here and sit 
hv the defendant, if she cares to. 

The Court : It is a matter up to the Government. 

Mr. I Taw ken: I do not think I will use her, if your Honor please. 
Mr. A\ ampler: A\ ill you tell her to come in? 

Mr. Hawken: But I do not know whether counsel ought to try 
to make a play l>ofore the jury. 

The Court: There is no presumption either for the defendant or 
against him, certainly not against him, no presumption one wav 
or the other. J 

Mr. Wampler: I respectfully note an exception: there was nothing 
pending and the manifest purpose of that remark was to prejudice 
this defendant in the eves of the jury. I move to withdraw a juror 
for that reason and discharge the jury. 

The Court: The motion is overruled. 

Mr. Wampler: I note an exception, if your Honor please. 

The Court: An exception may be noted. 

And thereupon the witness testified that he knew the defendant 
personally; had known him for some time, and that he knew other 
people in the community who knew the defendant. 

And thereupon the following occurred: 

By Mr. Wampler: 

Q. Do you know his general reputation for peace, good order and 
morality? A. I do. 
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Q. State what it is. 

Mr. Hawken: Just a moment; peace and good order? 

49 The Court: And morality. 

Mr. Wampler: Does your Honor rule I cannot add peace 
and good order? 

The Court: Yes. 

Mr. Wampler: Your Honor will allow me an exception. 

And thereupon the witness testified that he knew the defendant's 
general reputation for morality and that it was good. 

Whereupon Warren E. Grimes was sworn as a witness for the 
defendant and testified that he is a member of the Metropolitan 
Police Force and has been for five years; that he knew Mary Young 
and knew where she lived and that she has lived on the l>eat where the 
witness performed duties as policeman; that he knows other people 
in the neighborhood who know Mary Young; that he had heard her 
general reputation for truthfulness and veracity discussed, and that 
he knows her general reputation for truth and veracity and that it 
is very bad, and that he would not believe her on oath. 

Witness further testifies that he knew the defendant’s general rep- 
tation for morality and that it was excellent. 


Whereupon T. S. Tincher was sworn as a witness for the defen¬ 
dant and testified that he is Superintendent of Distribution for the 
Washington Gas Company; that he knows the defendant and has 
known him for eighteen years: and the witness testified that he had 
never heard anything against his general reputation for morality. 

Whereupon Mason L. Howes was sworn as a witness for the de¬ 
fendant and testified that he is a member of the Metropolitan Police 
Force and has been for ten years and is now a member of the vice 
squad, and the witness testified that the defendant’s general repu¬ 
tation for morality was good. 


50 Thereupon Robert E. Lee, a meml>cr of the Police Force; 

John A. Feathers, a clerk in the Washington Gas Company’s 
office; George Friedlander, a clothing merchant; G. Milton 


Thomas, a florist; John E. Catts, Lieutenant in the Police Depart¬ 
ment, a memW of the vice squad; George Langley, merchant in 
Centre Market; Lemuel B. S. Miller, employed by Golden and 
Company; Robert Cunningham, merchant; James S. McIlhenny, 
engineer employed by Washington Gas Company; Doctor William 
B. Carr, deputy coroner of the District of Columbia; J. W. Sin¬ 
clair, head machinist employed by Washington Gas Company; 
William Henry, employed by same company; George M. Little, 
meml»er Police Force; James M. Hartley, Lieutenant in the Met¬ 


ropolitan Police Force; Harry O. Lohman, sergeant in the Metro¬ 
politan Police Force; and Thomas P. Hickman, merchant, all tes¬ 
tified that they knew the general reputation of the defendant for 
morality, and that the same was good. 
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Thereupon Thomas S. Crasty was sworn in behalf of the defen- 
dant an<l testified that he is a physician and has been since 1901 
and that he knows Margaret Stout and that on April 10 at about 2.30 
o clock he examined her private parts and found that she was suf- 
fering from a vaginal hemorrhage. 

And thereupon the following occurred: 

By Mr. Wampler: 

would'vou sav— ° pini0n " S a physician ’ what in y° ur opinion. 

*7 

The Court: No- 


Mr. Wampler: Your Honor rules that out? 

The Court: Surely. The reason for it is palpable. The fact that 
a emale is in that condition is no proof conclusive that she did not 

Y^V*rr X he 1 0f,nse ™>ch instances have happened. 

1 en condition, there liave been cases where women have 

engaged in the act of sexual intercourse. 

And thereupon the following occurred: 


Bv Mr. Wampler : 


51 


Q. T ask you now. from what vou saw as a physician to 
state vour opinion as to the condition that existed the pro- 
ceding night. M hat is your opinion? A. My opinion is that she 
had menstruation some hours l>efore; how long I don’t know. 


By Mr. Hawken: 

Q. Do not the menses sometimes come almost in a flood at the 
beginning? A. Yes. 

0. And that might he the ease in this case, and they had come 

half an hour or an hour before the time of this examination? A. 
i es, sir. 


A\ hereupon Foster Wood was sworn as a witness for the defen¬ 
dant and testified that he accompanied Mr. Wampler, at the latter’s 
request to the house of Emma Hooper, and that he heard Mr. 

\\ ampler tell Emma Hooper that he was the attorney for Mr Klein- 
dienst. 

W hereupon Fred Scott was sworn as a witness for the defen¬ 
dant andtestdied that he knows Mary Young and that he saw her 
on May oth in her house at 324 E Street, in the presence of Sam 
M hereupon Mr. W ampler asked the following question: 
rred. will you state whether or not on that occasion vou heard 
Mary loung sav she had heard Mr. Kleindienst bragging about 
putting nigeers behind the bars, and that she was going up to Court 
and tell all she knew and a great deal more than she knew about him 
and that she was going to ‘put it on him’ or words to that effect? * 
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Mr. Hawken: I remember no such language being used to Marv 

Young. Something was said about her statement to Mr Klein- 
dienst-” 


Thercu|>on Hie stenographer read the question that was put to 
Mary loung as follows: 1 

“Q. I will ask you if you know Fred Scott and Elmer Bell? 
A. No, sir. I do not know them. 

Q. You do not know either one of them? A. No, sir. 

. Q. Look at those two men there. A. No, sir’ I don’t know either 
one of them. 

52 Q. T will ask you whether or not in talking to those two 

men you stated that you did not like Kleindienst because he 
aid not like niggere, and that you were going to get him the best 
you could, make it hard for him? A. No, sir, 1 don’t remember 
making any such threat as that. 

Mr. Hawken: The question was "Fred”_ 

Mr. Wampler: 1 withdraw the question. 

. Hawken: But it seems to me that if there is a contradic¬ 
tion— 

Mr. Wampler: There is nothing- 

Mr. Hawken: I am going to object to the question, to asking such 
a question, because if there is a contradiction to be had of Mary 
\ oung, when counsel has not the information in his mind, so he can 
frame the same question twice, it does not seem as if there is any 
foundation for the question. 

Mr. Wampler: I note an exception to the remark of Mr. Hawken’s 
because there is nothing pending, and the manifest purpose of Mr. 
Hawken was to prejudice the minds of the jury, and I therefore 
move, for these reasons, to withdraw a juror, and ask the jury be dis¬ 
missed. 

The Court: Objection overruled. 

Mr. Wampler: And your Honor allows me an exception. 

The Court: Yes. 


^ The witness further testified that on the occasion referred to, Mary 
\ oung stated in substance that she did not like Kleindienst because 
he did not like niggers, and that she w r as going to get him the best 
way she could, make it hard for him. 

Whereupon the following occurred: 

Upon Recross-examination : 

By Mr. Hawken: You have been running a gambling place, have 
vou not? 

A. Never in my life. 

Mr. Wampler: I object and move to strike out the question and 
answer. 

• Mr. Wampler: If there is a conviction he could ask that. 

The Court: He could contradict him. 
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By Mr. Ilawken: 

Q. Have you not been running a gambling house? 

A. I never ran a gambling house in my life. 

Q. You have l>een arrested for it, have you not? 

A. Arrested for gambling- 

M hereupon the defendant then and there duly objected to the 
(juostions asked and noted an exception. 

M hereupon S. McComas Hawken was sworn as a witness for the 
defendant and testified that he had interviewed Mary Young, Emma 
Hooper and the witness Dunlop several times, before calling them to 
the witness stand in this case. 


Whereupon the defendant. Raymond O. Kleindienst, was 
sworn as a witness in his own behalf and testified that he is a member 
of the Metro|n>litan Police Force and has been for fourteen years and 
at the time of the rendition of the indictment was a detective of the 
1th Precinct. That be for vears was assigned to work in the ten¬ 
derloin, or red light district and that his work took him into 
o3 houses of ill fame; that he knew the keepers of all such 
houses; that be knew Margaret Stout when she kept a house 
of prostitution at 433 Delaware Avenue; that he first met her about 
throe vears ago: that be bad been in her bouse a numl>er of times bv 
himself, and with other officers, but upon every occasion was there 
upon police business; that he had t>een in every house on Delaware 
Avenue on police business; that be had been in Margaret Stout’s 
apartment in the Melton Apartment and also on Ontario Place, and 
also at the Rovalton on M Street, and that upon each occasion he was 
at such bouse, be was there on business, some of it was police business 
and some was real estate business, that by real estate business, ho 
meant that be was trying to sell her a house in the country; that ho 
bad been in the Delaware Avenue House for the purpose of gaining 
information for the Police Department through Margaret Stout and 
others there, and that he was never in that house for anv other pur- 
|>oso and that be never committed adultery with her in that house; 
neither there nor anvwhere else: that he was at the Franklin Apart¬ 
ment on police business, investigating a matter, and that he never 
committed adultery there: that he was at the Melton Apartment 
house relative to a murder committed in Virginia and that he was 
never there on any business other than jHilice business in the line 
of bis duty. 


That he did not commit adultery upon the occasion when he went 
to the Ontario Place House: that on the night of April 10, he went 
to the house of Margaret Stout for the purpose of locating Ruth 
Stewart, and through her to locate her husband, who was a friend of 
a man for whom the defendant had an attachment for his arrest and 
that he did not commit adultery that night. 

That the defendant had received information in the earlv morning 
of April 10th, which took him to the house of Margaret Stout in an 
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endeavor to locate the Stewart woman and that this fact accounts for 
his presence there at that hour of the night. 

That Margaret Stout never sent an automobile to bring him to the 
Melton Apartment House and that ho never had a telephone, conver¬ 
sation with her, in which she said she would send an automobile for 
him; that he was with Margaret Stout in a hack upon two occa¬ 
sions, and upon both occasions he was showing her property 
54 which he was endeavoring to sell her. That upon the occa¬ 
sions of his visits to her house since the Kenyon law' has been 
in effect, he never observed any violation of the law. That he never 
slept all night at the Ontario Place house, or the Delaware Avenue 
House, or the Franklin house, or any other house with Margaret 
Stout; that he never took his meals in bed in the morning with Mar¬ 
garet Stout’s room; and that he did not write the name of A. B. 
served him a meal. 

That during the last three years the defendant w'as required to re¬ 
port for duty at the Station House every morning at eight o’clock. 
Thereupon the following occurred: 

Q. During February and March state whether or not you w^ere at 
• the station house even' morning at eight o’clock. A.* I am sure 
I was there every morning during February and March—I w'as there 
even r morning during February, and T w*as there every morning dur¬ 
ing the month of March except the 23rd to the 29th, when I w'as 
home in bed, and Dr. Sawtelle was treating me, and my wife was 
w'aiting on me. • 

That during the first few' days in April he was at the Station House 
at roll call at eight o’clock; that on the night of March 5th, he 
arrested a man at 12.35 o’clock at night at 4VL> and G Streets; that he 
never answered the door in his night clothes at the Melton Apart¬ 
ment House, and that he never w’ent to the St. James Hotel to Mar¬ 
garet Stout’s room; and that he did not write the name of A. B. 
Kelly in the register of the St. James Hotel. 


Close of Evidence for Defense. 

And thereupon the defendant rested his case in chief. 

And the Court hereby certifies that the foregoing is the substance 
of all the evidence introduced by the Government and the defend¬ 
ant upon the trial of this case. 


i Motion for Directed Verdict. 

And thereupon the defendant, by counsel, moved the Court to 
direct a verdict of not guilty, because of the failure of the evidence to 
prove the marriage of the defendant, and for other reasons, and 
which motion the Court overruled and to the ruling of the Court, 
the defendant then and there excepted. 
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55 Motion to Require Election. 

And thereupon the defendant, by counsel, moved the Court to re¬ 
quire the Government to elect on which count it would go to the jury, 
hut the Court overruled the said motion, and refused to require the 
Government to elect and to the action and ruling of the Court, the de¬ 
fendant then and there excepted. 

And thereupon the defendant moved the Court to require the Gov¬ 
ernment to elect upon which two specific transactions it would go to 
the jury. 

And thereupon the Court held the motion open until after the 
noon recess. 

And thereupon, after the recess, the Government elected the in¬ 
cident known as the ‘‘crying incident” at the Franklin Apartment 
House, as one offense, and the occasion at the Ontario Place house 
where it was testified that the defendant came at eleven o’clock in the 
morning and had breakfast served in the room with Mrs. Stout, and 
remained until half past two or three, when they both left in an auto¬ 
mobile, as the second alleged offense. 

And thereupon the defendant, by counsel, moved the Court to 
strike out all of the evidence in the case in regard to the raid on the 
night of April 10th. and the testimony as to the other occasions sub¬ 
sequent to the two transactions singled out by the Government, but 
the Court overruled the defendant’s said motion and to the ruling of 
the Court, the defendant then and there excepted. 

D efe n dan t ’s Pray ers. 

And thereupon the defendant moved the Court to grant the follow¬ 
ing instructions to the jury: 

• >(> Prayer on Behalf of Defendant Xumher 1. 

“The Court instructs the jury that the defendant at the outset of 
this trial is presumed to be an innocent man. He is not required to 
prove himself innocent or to put in any evidence at all upon that 
subject. In considering the testimony in the case, you must look at 
that testimony and view it in the light of the presumption with 
which the law clothes the defendant, that he is innocent, and it is a 
presumption that abides with him throughout the trial of the case 
until the evidence convinces you of his guilt beyond all reasonable 
doubt, and to a moral certainty. The presumption of innocence pre¬ 
vails throughout the trial and it is the duty of the jury, if possible, to 
reconcile the evidence with this presumption.” 

But the Court overruled the defendant’s motion and refused to 
grant the said instruction and to which ruling of the Court, the de¬ 
fendant then and there duly excepted. 

And thereupon the defendant moved the Court to grant the follow¬ 
ing instruction to the jury: 
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Prayer on Behalf of Defendant Number 2. 

'“The Court instructs the jury that a reasonable doubt is that state 
of the case, which, after the entire comparison and consideration of 
all the evidence leaves the mind of the jurors in that condition that 
they cannot say they feel an abiding conviction, to a moral certainty, 
of the truth of the charge. The burden of proof is iq>on the Govern¬ 
ment. All the presumptions of law, independent of evidence, are in 
favor of innocence and every person is presumed to be innocent until 
he is proved guilty. If upon such proof there is reasonable doubt re¬ 
maining, the accused is entitled to the benefit of it by an acquittal, 
for it is not sufficient to establish a probability though a strong one, 
arising from the doctrine of chances, that the fact charged is more 
likely to l>e true than the contrary; but the evidence must establish 
the truth of the charge to a reasonable and moral certainty, a cer¬ 
tainty that convinces and directs the understanding, and satisfies the 
reason and judgment of those who are found to act conscientiously 
upon it.” 

But the Court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the Court, the de¬ 
fendant then and there excepted. 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instruction to the jury: 

Prayer on Behalf of Defendant Number 3. 

“The Court instructs the jury that every fact, whether direct or cir¬ 
cumstantial essential to the establishment of the guilt of the accused, 
must be proven to the satisfaction of the jury beyond all reasonable 
doubt and any conclusion derived therefrom must be free from doubt. 
And in this connection the jury is further instructed that conjections, 
speculations and theory, however plausible, ought not to and 
57 must not bo considered bv them to the disadvantage of the 
defendant, and a reasonable doubt upon the whole case, or any 

material fact, entitles the accused to a verdict of “Not Guiltv.” 

* « 

But the Court overruled the defendant’s said motion and refused to 
grant the said instruction and to which ruling of tho Court, the de¬ 
fendant then and there excepted. 

And thereupon the defendant moved the Court to grant the follow¬ 
ing instruction to the jury: 


Prayer on Behalf of Defendant Number 4. 

“The Court instructs the jury that upon the trial of this case, if a 
reasonable doubt of anv fact necessary to establish the guilt of the 
accused as charged in the indictment be raised hv the evidence, or 
lack of evidence, such doubt is decisive, and the jury must acquit the 
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accused, since a verdict of “Not Guilty” means no more than that the 
guilt of the accused has not been established in the precise, specific 
and narrow form prescribed by law.” 

Rut the Court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the Court, the de¬ 
fendant then and there excepted. 

And thereupon the defendant moved the Court to grant the follow¬ 
ing instruction to the jury: 

Prayer on Behalf of Defendant Number 5. 

“The Court further instructs the jury that circumstances of sus¬ 
picion no matter how grave or strong, arc not proof of guilt, and that 
the accused must be found “Not Guilty” unless the fact of his guilt 
is proven beyond every reasonable doubt to the actual exclusion of 
every reasonable hypothesis of his innocence consistent with the facts 
proven.” 

Rut the Court overruled the defendant’s said motion and refused to 
grant the said instruction and to which ruling of the Court, the de¬ 
fendant then and there excepted. 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instruction to the jury: 

Prayer on Behalf of Defendant Number B. 

“The Court instructs the jury that although they may believe from 
the evidence in this ca<e that there is a strong probability that the 
accused is guilty of the offense charged in the indictment, still if, 
upon the whole evidence, there is any other reasonable hv- 
58 pothesis or theory consistent with his innocence they cannot 
find the accused guilty, and this is true, although it may ap¬ 
pear from the evidence that the probabilities of his guilt are greater 
than the probabilities of his innocence.” 

Rut the Court overruled the defendant's said motion and refused 
to grant the said instruction and to which ruling of the Court, the de¬ 
fendant then and there excepted. 

And thereupon the defendant moved the Court to grant the follow¬ 
ing instruction to the jury : 

Prayer on Behalf of Defendant Number 7. 

“The Court instructs the jury that if upon the whole evidence in 
the case, there is any reasonable hypothesis or theory consistent with 
the innocence of the accused, they must find him “Not Guilty.” 

Rut the Court overruled the defendant's said motion and refused 
to grant the said instruction and to which ruling of the Court, the de¬ 
fendant then and there excepted. 
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And thereupon the defendant moved the Court to grant the follow¬ 
ing instruction to the jury: 

Prayer on Behalf of Defandant Number 8. 

‘‘The Court instructs the jury that a probability of the defendant s 
innocence is a just foundation for a reasonable doubt of his guilt, and 
tlierefore, if the jury And that there is a probability of the defen dants 
innocence, they should find a verdict of “Not Guilty.” 

But the Court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the Court, the de¬ 
fendant then and there excepted. 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instructions to the jury: 

Prayer on Behalf of Defendant Number 9. 

“The jury are instructed that evidence of the good character of the 
defendant must be considered along with the presumption of inno¬ 
cence. which is also legal evidence in his favor, and the jury cannot 
rightfully convict him, unless in spite of both the evidence of good 
character and the presumption of innocence, the jury are satisfied 
beyond a reasonable doubt of his guilt.” 

But the Court, overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the Court, the 
defendant then and there excepted. 

59 And thereupon the defendant moved the Court to grant the 

lowing instruction to the jury: 


Prayer on Behalf of Defendant Numiber 10. 

“The jury are instructed that the circumstances of a case may be 
such that an established reputation for good character would alone 
create a reasonable doubt, although without it the other evidence 
would be convincing.” 

But the Court overruled the defendant’s said motion and refused to 
grant the said instruction and to which ruling of the Court, the de¬ 
fendant then and there excepted. 

And thereupon the defendant moved the Court to grant the follow¬ 
ing instruction to the jury: 

Prayer on Behalf of Defendant Number 11. 

“If all the facts which you find the Government has proved beyond 
a reasonable doubt could have happened and still the defendant not 
have committed the adultery charged in the indictment, then it is 
your duty to find ft verdict of “Not Guilty”, 
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liut the Court overruled the defendant’s said motion and refused to 
Ki.int the said instruction and to winch ruling of the Court, the de- 
fendant then and there excepted. 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instruction to the jury: 


Prayer on Behalf of Defendant Number 12. 

‘•The Court instructs the jury that the accused being charged 
with crime is entitled to have the benefit of all the principles of law 
and the rules of practice as laid down by the Court, assigned to safe- 
gunrd life and liberty, ami therefore, the jurv must not regard in 
the slightest degree prejudicial to the defendant the fact that his 
counsel may have entered an objection to the admission of certain 
evidence. Such a fact is of no importance and must have no place 
or thought in the consideration of this case; nor is anv importance 

to he attached to any question asked by counsel which the Court did 
not permit to he answered.” 

But the Court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the Court the 
defendant then and there excepted. 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instructions to the jurv. 

•/ *7 
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Prayers on Behalf of the Defendant Number 13. 


The Court instructs the jury that upon the trial of a 
criminal ease, by a jury the law contemplates the concurrence of 
twelve minds in the conclusion of guilt before a conviction can be 
had Each individual juror must be satisfied beyond a reasonable 
doubt of the defendant s guilt before he can. under his oath, con- 
sent to a verdict of Guilty. Each juror should feel the responsi¬ 
bility resting upon him as a member of the jurv. and should realize 
bat his own mind must be convinced lievond a reasonable doubt of 
the defendant s guilt before he can consent to a verdict of “Guiltv” 
Therefore if any individual member of the jury, after having dulv 
considered all of the evidence in this case and after consultation with 
bis fellow jurors, should entertain such reasonable doubt of de¬ 
fendant s guilt, it is his duty not to surrender his own conviction 
simply because the balance of the jury may entertain different con- 
viet ions. 

But the Court overruled the defendant’s said motion and refused 
to _gnmt the said instruction, and to which ruling of the Court, the 
defendant then and there excepted. 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instruction to the jury: 
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Prayer on Behalf of Defendant Number 14. 

“The Court instructs the jury that evidence of prior improper 
conduct is only admitted for the sole purpose of throwing light upon 
the offense alleged in the indictment, and shall be considered by 
them only in determining whether or not the defendant is guilty 
of the offense as charged; and that in order to find the defendant 
guilty, the jury must be satisfied beyond a reasonable doubt that 
the defendant is guilty of the offense alleged in the indictment, and if 
the jury should l>elievo from the evidence that the defendant is not 
guilty of the offense alleged in the indictment, but is guiltv of some 
prior offense, testimony as to which has been admitted for the 
purpose of throwing light upon the offense charged in 
the indictment, that then the jury should not return a verdict of 
guilty” 

But the Court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the Court, the 
defendant then and there excepted. 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instruction to the jury: 


Prayer on Behalf of Defendant Number 15. 

‘'The Court instructs the jury that the presumption of innocence 
is legal evidence, is one of the instruments of proof, in favor of the 
accused, and must be treated and considered as such.” 

61 Rut the Court overruled the defendant’s said motion and 

refused to grant the said instruction and to which ruling of 
the Court, the defendant then and there excepted. 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instruction to the jury: 


Prayer on Behalf of Defendant Number A . 

“The jury cannot convict the defendant under the second count 
of the indictment unless they find beyond a reasonable doubt that 
the offense was actually committed on the very day (or night) that 
the defendant was found at 1819 Ontario Place by the police in 
their ‘raid’ of the place.” 

Rut the Court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the Court, the 
defendant then and there excepted. 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instruction to the jury: 
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Prayer on Behalf of Defendant Number B. 

“The jury cannot convict the defendant under the first count of 
the indictment unless all twelve of the jurors find beyond a reason¬ 
able doubt that the offense was committed on a certain, definite and 
specific day (or night), and unless all twelve of the jurors agree on 
the same certain, definite and specific day (or night).” 

But the Court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the Court, the 
defendant then and there excepted. 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instruction to the jury: 

Prayer on Behalf of Defendant Number C. 

“The defendant cannot be convicted under the first count of the 
indictment unless the evidence is sufficiently definite to identify 
in the minds of the jury the place where the alleged offense was 
committed.” 

Hut the Court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the Court, the 
defendant then and there excepted. 

And thereupon the defendant moved the Court to grant the fol¬ 
lowing instruction to the jury: 

b- Prayer on Behalf of Defendant Number D. 

" I he law is too careful of the liberty of citizens to ]>ermit 
a conviction of the defendant so long as a rational doubt of his 
guilt exists in the minds of the jury. The jury are required to, and 
should find that a rational doubt exists, if the facts which are proven 
against the defendant may be fairly reconciled with his innocence. 
If the facts proved against the defendant can exist, and still the 
offense not have been committed, the Court instructs the jury that 
a rational doubt exists and it is their duty to acquit the defendant.’* 

But the Court overruled the defendant’s said motion and refused 
to grant the said instruction and to which ruling of the Court, the 
defendant then and there excepted. 

At the time of offering the instructions by the defendant, the fol¬ 
lowing occurred: 

“Mr. Wampler: We have some prayers that we desire to submit 
to your Honor. My purpose in offering these prayers, and espec¬ 
ially some of them, is for this reason. I do not know how to intel¬ 
ligently argue this ease unless T know in advance what your 
Honor’s charge in regard to certain propositions is going to be, and 
it has been my idea, although it may be erroneous-- 
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The Court: Mr. Wampler, the Court always has the right to reject 
all instructions asked for by both sides and give a general charge. 
I will say, as a matter of fact, that in doing that I have always in¬ 
formed the counsel, either by giving them a copy of the actual 
charge itself, as I did in the Kabansky and Shapiro ca^es, or as, in 
this case, by giving the form at the l)eneh. I have not been able to 
dictate the charge as to the points of law around which will revolve 
all the evidence in the case, either for the government or the defen¬ 
dant, so that they may present to the jury the phases of the case 
that are predicated upon the testimony of either side. Before the 
argument begins, of course, I will give you an actual intimation of 
precisely what the propositions are by which the testimony is to 
be measured. 

03 And thereupon during the argument to the jury of the de¬ 

fendant's counsel, the following occurred: 

Mr. Wampler during his argument to the jury stated: 

“If anybody has been wronged, she has been wronged (pointing 
to defendant’s wife). She has faith in this man.” 

Mr. Ilawken: She did not go upon the witness stand. 

Mr. Wampler: And she was not called hv you. 

Mr. Ilawken: And you were afraid to call her. 

Mr. Wampler: I take exception to that statement. 

And thereupon the following occurred in the presence and hear¬ 
ing of the jury: 

The Court: One moment, gentlemen. As a matter of fact, you 
cannot invoke any of the benefit that might accrue to Mrs. Klein- 
dienst because of this man’s acquittal. She did not elect to take the 
witness stand. She was not called. The question never arose as to 
whether she chose to exercise her privilege or not. And her belief, 
the situation in which she finds herself, cannot weigh with this jury 
either in determining the defendant’s guilt or innocence. 

Mr. Wampler: With all respect and deference, may I note an 
exception to the remarks of the Court? 

The Court: Certainly. 

Mr. Wampler: And especially with respect to the words: She did 
not elect to take the witness stand.” 

And to which remarks of the Assistant District Attorney and of 
the Court, the defendant duly noted an exception, and moved the 
Court, because of the said remarks, to withdraw a juror and con¬ 
tinue the case, but the court overruled the said motion of the de¬ 
fendant and to which ruling of the Court, the defendant then and 
there excepted. 

64 And thereupon after the case had been argued, to the 

jury, bv counsel for the Government and the defendant, the 
Court delivered its charge to the jury as follows: 

“The Court: (Mr. Chief Justice Covington): Gentlemen of the 
jury, as you know, at the conclusion of a trial—for some of you have 
sat upon a number of cases in the last few months—before you re- 
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tire to deliberate on your verdict in a criminal case in this jurisdic- 
tion it is the duty of the Court to charge you upon the law which 

shall guide you in the right determination of the innocence or guilt 
of the defendant. * 

“Now, of course, the law presumes every man to be innocent of the 
crime with which he is charged, and this presumption attends the 
defendant throughout the trial. The burden of proving everv fact 
material to the guilt of the defendant rests upon the Government 
and in order for him to be convicted, you must be satisfied of that 
guilt from all the evidence beyond a reasonable doubt. 

“A reasonable doubt is one which you may entertain in vour 
minds as reasonable men, after a careful comparison and considera¬ 
tion of all the evidence. A reasonable doubt is not a mere guess 
a mere surmise that the defendant may not be guilty; the law in¬ 
tends that nothing shall weigh in vour minds as jurors in deter¬ 
mining the question of guilt or innocence except the evidence which 
has been adduced l>efore you in the trial, and the doubt which you 
may entertain in order to constitute a reasonable doubt must re¬ 
sult, from a thorough consideration of the evidence in the case. 

“If you can reconcile the evidence upon any reasonable theory 
consistent with the defendant’s innocence, you must find the de¬ 
fendant not guilty. But if, after a thorough and impartial con¬ 
sideration of all the evidence, you have an abiding conviction of the 
defendant’s guilt, then you have no reasonable doubt and you 
should find the defendant guilty. 

“Now, in this case, gentlemen, the defendant is indicted in two 
counts m the indictment for the crime of adultery, that is to say, 

the crime, he being a married man, of having sexual intercourse 
with a woman. 

“Now, in the first place, it is a requisite, in order that vou shall 
find the defendant guilty in this case, that you shall find that he 
is a married man. 

The testimony has l>een adduced before vou to prove the fact 
of the defendant’s marriage. You have that evidence before you. 

It is vour dutv to weigh it and compare it and consider it. The 
fact of the application for the marriage license, the certified copy of 
the record of the marriage performed, the subsequent declarations of 
the defendant in connection therewith, as embodied in the deed 
which he executed, and also in statements made to one of the police 
officers at the time, when he was arrested, are things that vou should 
consider. You also have in that connection the statement of the 
defendant after he assumed to take the witness stand with respect 
to his wife. It is vour duty to weigh and consider all the evidence 
in the case, and determine, first, whether or not the defendant is 
married, the burden being upon the Government to prove every es¬ 
sential fact necessary to the defendant’s guilt. If there is any 
doubt in your minds of the simple fact of the defendant being a 
married man at the time of the offense as related, then upon that 
proof or the failure of that proof, it would be vour duty to render a 
verdict of not guilty. But if you, as you are the judges of the facts. 
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shall find the defendant is a married man, it then becomes 
65 necessary for you to find the fact of his having had inter¬ 
course with the woman named in the indictment in the time 
the Government has elected to stand upon. 

“Now, the Government has elected to stand upon two incidents. 
The Law does not require that there shall be a specific date, as 
named in an indictment, as the day upon which the offense of 
adultery has been committed. If the Government produces proof 
which satisfies you beyond a reasonable doubt that at the time of 
the incident which is fixed in your mind the circumstances show 
you that an act of adultery was committed, that will be sufficient to 
satisfy the dates named in the indictment, because the date, the in¬ 
cident being fixed, becomes immaterial. 

“The first of the incidents of the Government has called your 
attention to as being one of the incidents when the act, upon the 
proof offered by it, is alleged to have been committed as the inci¬ 
dent at the Franklin Apartment house, which was fixed in the in¬ 
dictment as a few days after the arrival of the girl Gertrude Meyers, 
when the defendant Kleindienst came there in the evening, accord¬ 
ing to the testimony of Gertrude Meyers, and the woman Emma 
Hooper, and the woman Mary Young, was bathed bv Mrs. Stout 
and some of the others, put to bed and, subsequently,"according to 
that testimony, Mrs. Stout and the defendant remained in the bed¬ 
room all night, the defendant leaving early the next morning. 

“The second incident upon which the Government relies as show¬ 
ing, with the burden resting upon it, a state of circumstances and 
facts from which you can irresistibly infer acts of adultery, is the 
incident at the Ontario Place house when Kleindienst came there 
between 10 and 11 o’clock in the morning, according to the testi¬ 
mony of Gertrude Meyers and Dolly Brown, had breakfast in the 
room with Margaret Stout, and thereafter remained in the bedroom 
with her until some time between two or three o’clock in the after¬ 
noon. and then left. 

“Now, gentlemen, it is of course necessary for you to find beyond 
a reasonable doubt that these acts of adultery were committed in 
order to find the defendant guilty. The evidence of the other in¬ 
cidents admitted in this case, from th'e time when the defendant 
Kleindienst first became acquainted with Margaret Stout, at the 
time she was proprietress of a house of prostitution in Delaware 
Avenue, down to the time of the raid at the Ontario Place house, are 
admitted under the rule of law which provides in cases of this 
character, that you may show the relationship between the parties 
charged with committing the act of sexual intercourse. You may 
show their acquaintance, the terms of endearment that the one or 
the other used towards the other, and may show their relations with 
each other, their associations with each other, and you, as the 
judges of the facts in the case, having regard for the fact that direct 
evidence of this stealthv act, this act that is committed in seclusion, 
this act that is committed in almost every instance with no other 
person present than the participants, must l>e proved by circum¬ 
stances, and not by direct evidence. 

7—3153a 
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And you ha\e the right from the facts that are adduced before 
you, showing the relationship, showing the circumstances under 
which they associated, showing the character of the woman herself 
the sort of house in which she lived, and the frequency with which 
the defendant associated with her, if you believe that evidence, and 
find them in the room together under circumstances related in the 
evidence in this case, to infer that there were acts of adultery com¬ 
mitted. And that evidence being admitted for the purpose of 
creating the relationship, if, with that end in view, you shall, as the 
judges of the facts, l>elieve the testimonv in this case, with respect 
to the two incidents that I have already‘referred to, it will be your 
duty to render a verdict of guilty as indicted, 
dd “Of course, gentlemen, the defendant has taken the wit¬ 
ness stand and has testified as to a state of facts, which, ac¬ 
cording to Ins employment, and in accordance with what is claimed 
to l>e his vocation, would give an account for his presence in this 
establishment at various times. He has availed himself of his 
right to take the witness stand, and has testified with respect to what 
were his exact relations with Margaret Stout. lie is a witness, like 
other witnesses in this case. You must weigh, compare, and* con¬ 
sider his testimony. On the other hand, the Court says to you that 
you are the judges of the credibility of the witnesses/ There is no 
inexorable standard of law which requires you to exclude the tes¬ 
timony of prostitutes; there is no rule which compels you to reject 
the testimony of any witness by reason of the vocation, no matter 
how notorious it may bo. that lie or she is engaged in. 

“The true test for you in analyzing and comparing and considering 
evidence is to see whether, testing it by the ordinarv tests that you 
app!y to a story as reasonable men, will determine it to be credi¬ 
ble or incredible. You might find some of the vilest men taking 
the witness stand, and testifying to statements of fact, which when 
you compare them with the other evidence in the case show' that 
there is the stamp of credibility and truth iq>on them. On the 
other hand, you may have a witness, no matter how' high his posi¬ 
tion m life may 1*\ whose testimony, analyzed and compared, as it is 
your duty to analyze and compare it, and tested by the other cir¬ 
cumstances in the case, may l>e so devoid of corroboration that vou 
would find it unworthy of belief. 

•Therefore, 1 sav to you that it is your duty to take all the cir- 
cumstances m this case, take the testimonv of all the witnesses, 
whether they lie the inmates of brothel houses or not, and balance 
their testimony, weigh it, compare it and consider it, with the testi¬ 
mony of the defendant, having regard at the same time for the fact 
that when he offers himself as a witness you have the right to regard 
the strong tendency to color or distort that evidence which is present 
with him l>ecause of his interest. And comparing, considering and 
weighing all the evidence, that of the colored woman, that of the 
hack-drivers, that of the girl Gertrude Mevers, herself, and that of 
the defendant Raymond Kleindienst, if there is in your mind a 
reasonable doubt respecting the purposes for which he was in that 
house at those hours of the night, if there is in your mind a reason- 
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able doubt that he went there for the purpose of committing the act 
of adultery, and that that act was consummated, then it would bo 
your duty to render a verdict of not guilty. 

“On the other hand, if, comparing, weighing, considering all the 
testimony in this case, including that of the defendant Raymond 
Kleindienst, attaching to each one of the circumstances precisely 
that degree of credibility which you feel should be attached to it, 
when you have weighed their testimony with that of the other wit¬ 
nesses, compared the statements of all of them and seen how each 
of their statements fits, taken the reasonableness as well as the un- 
reasonablness of each of the statements, and the situations that 
corrol>orate them, you have no reasonable doubt in your mind that 
at the Franklin apartment house on the night when Raymond 
Kleindienst according to the Government’s evidence, is alleged to 
have come then* and have l>een bathed by Margaret Stout after¬ 
wards, according to that evidence, occupied a bed with her until the 
next morning, and that during that time judging the circum¬ 
stances under which a man would l>e in l>ed with a prostitute, there 
is in your mind beyond a reasonable doubt the feeling, the abiding 
conviction of an act of adultery committed, it would be your duty to 
render a verdict of guilty on the first count of the indictment. 

“And, if comparing, analyzing and testing the evidence in this 
case bv that same standard, taking all the evidence in the case, you 
find that at the Ontario Place house on the day when he came there, 
between 10 and 11 o’clock, and remained until 2 or 3 o’clock, that 
he went into the room with Margaret Stout, and analyzing all the 
testimony, including his own, as to the explanation as to why lie 
was there, you still have an abiding conviction that on that 
07 occasion lie committed an act of adultery with Margaret 
Stout, it is your duty to render a verdict of guilty as indicted. 

“Now, of course, in connection with this case, it is proper for the 
Court to say that the defendant has offered evidence regarding his 
good character. Tt is always, the Court says to you, evidence in 
l>ehalf of a defendant. You are instructed that good character, if 
proven, is always evidence to lie considered with the other evidence 
in the case. Tt is a fact to be considered by you like every other 
fact, no matter how apparently strong the other testimony may be. 
The character of the accused person mav be such as to create in your 
mind a reasonable doubt as to his guilt of the offense with which 
he is charged. If, taking the evidence in this case as a whole, in¬ 
cluding the evidence of the good character of the defendant, there is 
raised in your minds a reasonable doubt that he is guilty of the two 
offenses of adulterv alleged against him in the indictment, he 
should he acquitted; but you are also instructed that evidence of 
good character must be weighed by you as you weigh other evi¬ 
dence. 

“As judges of the facts you have the right to consider to what 
extent good character for morality, the absence of which may l>e 
hard to know concerning an offense committed quietly and stealth¬ 
ily and without open and public conduct, may alone create in vour 
minds a reasonable doubt that the defendant committed the offense 
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against morality with which he is charged, in connection with the 
degree of certainty by which you measure the testimony of the wit¬ 
nesses as to that character bv reason of what knowledge they may 
have as to his acts of morality. 

“You are instructed that if after a consideration of all the evi¬ 
dence, including the evidence showing the good character of the 
defendant for morality, you are satisfied that the defendant com¬ 
mitted the offenses alleged in the indictment, then though you may 
believe that he had a good character before the offense, it is your 
duty to find the defendant guilty, for previous good character does 
not excuse the commission of crime.” 

“You may take the case.” 


And thereupon the following occurred: 


Mr. Wampler: Before the jury retires. T desire to except to that 
part of your Honor s charge as referred to the testimonv according 
to the testimonv of (icrtrude Meyers and Dolly Drown, al>out having 
breakfast at the Franklin: to that part of the charge in which your 
Honor states the right of the jurv to infer adulterv from certain 
acts recited by your Honor; to that part of your Honor’s charge 
where your Honor stated that you may find a witness of vile habits, 
etc., testifying truthfully; to that part of your Honor's charge on 
the question of good character; to that part of the charge about the 
consideration of the defendant’s testimony and how the jury should 
weigh it; and about your Honor’s charge on the reasonable doubt 
and presumption of innocence. 

The CYhut: You might just as well take an exception to the en¬ 
tire charge: 

Mr. Wampler: T understand that rule to l>e that counsel has to 
point out the sj>ccific parts of the charge to which an exception 
is desired. 


68 The Court: All right. Now, with respect to one objec¬ 

tion that has been made by the defendant’s counsel in re¬ 
gard to the reference to the particular witnesses, the Court will sav 
to you that it may be that it has misused names. I do not recall 
whether T have misused names of the particular person but what 
T intended to say to you was that the incidents were the things to 
be found by you as elected to l>e stood upon by the Covernment. 
That is the incident when there was the visit at the Franklin 
House, when the crying took place and the defendant is alleged to 
have remained there, and the incident at the Ontario Place house 
when, according to the Oovemment’s contention, without regard 
to who were the two witnesses, he is claimed to have come about 
10 or 11 o’clock in the morning and had breakfast there until about 
2 or 8 o’clock in the afternoon. 

Mr. Wampler: There is one other part of your Honor’s charge 
to which T desire to take exception. That part of your Honor’s 
charge which states that the jury may convict him of two offenses, 
under the first count and under the second count. I wish to ex¬ 
cept rest fully also to the last remark of your Honor in which your 
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honor said the incident at the apartment house when the crime took 
place. 

Mr. Ilawken: I thought your Honor said alleged to have taken 
place. 

The Court: T have no recollection of saying “when the crime took 
place”. Of course the Court does not mean to say that. I mean to 
say the incident at the apartment house when the Government al¬ 
leges the offense on which it elects to stand. 

And thereupon, the Jury returned into the Court and rendered 
a verdict of guilty upon the first count of the indictment, and 
guilty upon the second count of the indictment. 

69 And thereafter on the second day of August 1915, after 
the Court had overruled the defendant’s motion for a new 
trial, and to which ruling of the Court, the defendant excepted, the 
Court sentenced the defendant to serve the term of three vears in the 

V 

|>cnitentiarv, and thoreiif>on the defendant, by cotinsel excepted to 
the imposition of this sentence, and moved the Court to strike out 
the same, because the said sentence was excessive, and beyond the 
power of the Court to impose, and because the same is illegal and 
void, the maximum sentence under the law l>eing a fine not ex¬ 
ceeding Five Hundred (500.) Dollars, or bv imprisonment not ex¬ 
ceeding one year, or both, but the Court overruled the defendant’s 
said motion to strike out the said sentence, and to which action and 
ruling of the Court, the defendant then and there duly excepted, 
and the Court allowed the defendant an exception to the said sen¬ 
tence as imposed. 

And the defendant now presents this his Bill of Exceptions Num- 
l>er one. which he pravs may l>e signed, sealed, enrolled and made 
a part of the record in this ease, this 16th day of January, 1918, now 
for then, which is accordinglv done. 

Given under my hand and seal this 16th day of January, 1918. 

J. HARRY COVINGTON, ^bal.] 

Chief Justice. 

rEndorsed:! Criminal. No. 30,520. United States vs. Ray¬ 
mond O. Kleindienst. Bill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3153. Raymond O. Kleindienst, appellant, vs. United States of 
America. Court of Appeals, District of Columbia. Filed Feb. 4, 
1918. Henry \Y. Hodges, Clerk. 
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OF THE DISTRICT OF COLUMBIA 

RAYMOND O. KLEINDIENST, ' 

Appellant, No. 17, SPECIAL 
eg. [ CALENDAR. 

UNITED STATES, .1 ppellee. 

BRIEF ON BEHALF OF APPELLANT. 

STATEMENT OF CASE. 

The record in this case will disclose the following: 

The defendant was indicted on the 19th day of April, 
1915, upon an indictment containing two counts, the 
first count charging him with the commission of the 
crime of adultery on the 5th day of March, 1915, and the 
second count charging him with the commission of the 
crime of adultery on the 10th day of April, 1915. 

The defendant was convicted by the jury under both 
counts of the indictment (R. p. 3) and was sentenced 
by the Court to serve a period of three years in the 
penitentiary (R. p. 4). 

Upon the trial of the case, the Government introduced 
evidence tending to prove that the defendant had com¬ 
mitted acts of adultery with one Margaret Stout, upon 
occasions extending over a period of three years. 

The defendant became a witness in his own behalf 
and denied specifically, and in detail, the commission 
of any crime, and explained his presence in the house 
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of Margaret Stout by the fact that he was a detective 
in the employ of the Police Department and his duties 
in ferreting out crime took him to the house of Mar¬ 
garet Stout, as well as every other house of ill fame 
in the city. In addition, the defendant produced twenty 
witnesses who testified to his good reputation for mor- 
alitv. It is not deemed necessarv to go into a detailed 
statement of the testimony in the case, because not 
necessary to a determination of the questions of law 
presented. 

ASSIGNMENT OF ERRORS. 

It is submitted that because of the following errors, 
manifestly to the prejudice of the defendant, the judg¬ 
ment of the lower court should be reversed: 

1. Overruling the motion to certifv case to another 
division of the court for trial. 

2. Overruling the motion to require a jury panel to 
be certified from another division of the court for the 
trial of this case. 

3. Overruling the motion to quash the indictment. 

1. Overruling the motions of defendant to require 
the Government to elect upon which count it would 
go to the jury: 

a. Before the opening statement of counsel. 

b. At the close of the Government's case. 

c. At the close of all of the evidence in the case. 

5. Overruling the motions of defendant to require the 
Government to elect and specify and identify some one 
particular offense for which it would ask a conviction: 

a. Before the opening statements of counsel. 

b. At the close of the Government’s case. 

c. At the close of all the evidence in the case. 

t>. Overruling the motions of defendant to require the 
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Government to elect and specify and identify the two 
particular offenses for which it would ask a conviction: 

a. Before the opening statements of counsel. 

h. At the close of the Government’s case. 

i. Action of the t'ourt in charging the jury that they 
might tind the defendant guilty of two separate and 
distinct felonies, one charged in the first count, and 
another in the second count of the indictment. 

8 t0 2,i > inclusive. The refusal of the Court to grant 
each of the defendant's special instructions, which were 
asked separately and not as a series, and to the rejection 
of each of which an exception was duly reserved. 

-7. I lie refusal of the Court to direct a verdict of 
not guilty, upon defendant’s motion: 

a. At the close of the Government’s case. 

h. At the close of all the evidence in the case. 

-*• Errors committed in the admission of evidence 
over the objection of the defendant. 

2ft - Errors committed in the exclusion of certain evi¬ 
dence over the objection of the defendant. 

30. Misconduct of the Assistant District Attorney. 

31. Misconduct of the Trial Justice. 

32. Improper, excessive and illegal sentence imposed 
upon the defendant. 

33. Because of the refusal of the trial court to grant 
the motion of the defendant to set aside the verdict and 
grant a new trial, for the reasons stated in said motion. 


ARGCMEN'T. 

h'irnt ami Second Assignments of Error. 

I be action of the trial court in overruling the defend¬ 
ant's motion to certify this case to another Division of 
the Supreme Court of the District of Columbia for trial 




(R. p. 10); and also the action of the court in over¬ 
ruling the defendant’s motion to require the transfer 
of a jury panel from some other Division of the Court 
to Criminal Division No. 1, for the trial of this case 
(R. p. 12) constitute the first and second assignments 
of error, which, for convenience, will be treated together. 

The trial of this case was assigned for Friday, May 
7 th, 1915, and as shown by the motions just referred to, 
Margaret Stout, tin* woman with whom appellant is 
alleged to have committed adultery, was tried in Crim¬ 
inal Division No. 1 of the Supreme Court of the Dis¬ 
trict of Columbia on May 3rd, 1915, for the offense of 
keeping a bawdy house, and was convicted. The jury 
which heard the case against the said Margaret Stout, 
was drawn from tin* same panel which was then in 
attendance upon Criminal Division No. 1, and from 
which panel a jury to try appellant was to be drawn 
(R. pp. 10, 12); the name of appellant was fre¬ 
quently used during the trial of said Margaret Stout 
as a frequenter at her house for immoral purposes (R. 
pp. 11, 12) ; those members of the jury panel who 
did not serve on the jury in the Stout case, were in 
the court room and heard the evidence in her case, or 
the greater part thereof (R. p. 11-12), and the evidence 
in the case of the said Margaret Stout was such as to 
render impossible a fair and impartial trial of the ap¬ 
pellant (R. p. 11, 13). 

Seven of the jurors who serred upon the jury in the 
Stout case also serred on the jury in the case at bar 
ill. p. 13). 

The trial court refused to either certify the case to 
another Division of the Supreme Court for trial, or to 
require another panel of jurors to be certified to Crim¬ 
inal Division No. 1 for the trial of this case. 

It is perfectly manifest that the jury which served 
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in this case was not constituted of impartial men aa 
the law contemplates. Within four days after a panel 
of jurors had heard the evidence in the Stout case, in 
which the name of the appellant was frequently men¬ 
tioned as being a visitor at her house, the same panel 
was called upon to hear the evidence upon the trial of 
appellant, much of which evidence introduced by the 
Government was the same as in the Stout case, and it 
was necessary, because of the action and ruling of the 
trial judge, that seven men who were members of the 
jury in the Stout case were also required to serve as 
jurors in the cast* at bar. Because of other objections 
to the veniremen, the defendant was forced to trial be¬ 
fore a jury seven of whom served in the Stout case, not¬ 
withstanding be had exhausted every means to prevent 
this. 

No great inconvenience could have resulted to any 
one in either sending the case to another Division of 
the Court for trial, or requiring another jury panel to 
be brought in, and in the interest of fairness to those 
accused of crime, no reason is perceived why one or the 
other of said motions should not have been granted; 
certainly it would have been more conducive to a fair 
and impartial trial. 

Third Assignment of Error. 

The overruling of the motion to quash the indictment 
is assigned as error; the ground of the motion being that 
two separate and distinct felonies, growing out of two 
separate and distinct transactions, cannot be joined in 
one indictment (It. p. 10). 

This question will be presented first upon the theory 
that section 1024 of the Revised Statutes is applicable 
to the District of Columbia, and that said statute being 
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applicable to the District of Columbia, does not author¬ 
ize the joinder in this case. And secondly, the question 
will be presented from the aspect that section 1024 
R. S. is not applicable to the District of Columbia. 

At the outset of this discussion the attention of the 
Court is respectfully invited to the fact that the con¬ 
tention of the appellant is that two or more felonies 
growing out of separate and distinct and disassociated 
transactions cannot be joined in the same indictment. 
It is not claimed that two or more felonies which grow 
out of the same transaction cannot be joined in one 
indictment, for they may be so joined. For instance, 
breaking into a house and stealing goods therefrom; 
the defendant is guilty of both a burglary and a lar¬ 
ceny and may be indicted, in different counts of the 
same indictment, for each felony, because the two fel¬ 
onies grow out of the same transaction. 

It is also admitted and conceded that the pleader 
may allege one transaction in as many different ways as 
he sees proper, in order to meet the varying phases of 
the proof; for instance, in one count an offense may 
be charged as larceny, and in another count as embezzle¬ 
ment, and so on, so that the jury, hearing all of the 
evidence, may determine what offense, if any, the de¬ 
fendant has committed. 

But the contention here is that there cannot be a 
joinder of tiro separate and distinct felonies growing 
out of separate and distinct transactions. 

It might be well to inquire what constitutes a sepa¬ 
rate and distinct transaction; it is held that each act 
of adultery constitutes a separate offense. 

Commonwealth vs. Fuller, 163 Mass, at p. 500. 

State vs. Norris, 122 Iowa at p. 156. 

People vs. Flaherty, 162 N. Y. at p. 538. 
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Of course, if the indictment does not affirmatively 
show upon its face that the different counts charge 
separate and distinct felonies, growing out of separate 
and distinct transactions, the motion to quash will not 
prevail, and the defendant must move for an election 
as soon as it becomes apparent from the testimony that 
a conviction of two separate and distinct felonies, grow¬ 
ing out of two separate and distinct transactions, is 
being sought. And the reason for this is plain, because 
if the indictment does not affirmatively show upon its 
face that two separate aud distinct felonies growing out 
of separate and distinct transactions, are charged, it 
may in fact be that the pleader is charging one offense 
only, in different ways, to meet the varying phases of 
the proof. This distinction is clearly noted throughout 
the authorities hereinafter cited. 

The indictment in the case at bar charged in the first 
count that the defendant committed the crime of adul¬ 
tery on the 5th day of March, 1915, and in the second 
count of the indictment that he committed the offense 
of adultery on the 10th day of April, 1915, so that the 
indictment shows upon its face that two separate and 
distinct felonies, growing out of separate and distinct 
transactions, are charged against the defendant. 

I. 

IF SECTION 1024 R. S. IS APPLICABLE TO D. C. 

JOINDER NOT AUTHORIZED. 

It is submitted that section 1024 of the Revised Stat¬ 
utes does not authorize the joinder, in one indictment, 
of two or more separate and distinct felonies, growing 
out of separate and distinct transactions. 

In Pointer vs. United States, 151 U. S. at p. 400, 
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38 L. ed. 211, the Court had the precise question under 
consideration, and construing section 1024 of the Re¬ 
vised Statutes, said: 

“Could both crimes properly be joined in one 
indictment in separate counts? The statute does 
not solve this question , but leaves the Court to 
determine whether in a given ease a joinder of 
tiro or more offenses in one indictment against 
the same person is consistent with the settled 
principles of criminal law. If those principles 
permit the joinder of two or more felonies in the 
same indictment, in separate counts, then the 
joinder in question here was proper.’’ (Italics 
ours.) 

Section 1024 of the Revised Statutes provides as fol¬ 
lows : 

“When there are several charges against any 
person for the same act or transaction, or for 
two or more acts or transactions connected to¬ 
gether, or for two or more acts or transactions of 
the same class of crimes or offenses which may be 
properly joined, instead of having several indict¬ 
ments the whole may be joined in one indictment 
in separate counts; and if two or more indictments 
are found in such case, the Court may order them 
to be consolidated.” 

In the case at bar, obviously it cannot be contended 
that the indictment would lie under the first clause of 
the statute, namely, “several charges against any per¬ 
son for the same act or transaction,” nor can it be 
contended that the indictment will lie under the second 
clause of the statute, namely, “two or more acts or 



transactions connected together.” If the contention be 
made that the indictment will lie under the third clause 
of the statute, namely, “two or more acts or transactions 
of the same class of crimes or offenses, which may he 
properly joined then this question has been definitely 
settled by the United States Supreme Court in the case 
of McElroy vs. United States, 164 U. S. at p. 80; 41 L. 
ed. at p. 357, wherein the Court, having the direct ques¬ 
tion before it, and construing and referring to the said 
third clause of the statute, said: 

“f nder the third clause relating to several 
charges ‘for two or more acts or transactions of 
the same class of crimes or offenses / it is only 
when they ‘tnay he properly joined ’ that the 
joinder is permitted, the statute thus leaving it 
for the Court to determine whether in any given 
case a joinder of two or more offenses in one in¬ 
dictment against the same person ‘is consistent 
with the * settled principles of criminal law / as 
stated in Pointer's case.” 

In Kid well vs. United States, 38 App. D. C. 566, 
wherein the Court held the joinder was improper, the 
Court said that it was not impressed with the conten¬ 
tion, that only such offenses could be joined under the 
statute, as could have been joined in a single indictment, 
at common law. But the Court did not refer to the 
case of Pointer vs. United States, supra, in which the 
Court said: 

“Could both crimes properly be joined in one 
indictment, in separate counts? The statute does 
not solve this question, hut leaves the Court to 
determine whether in a given case , a joinder of 
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tiro or more offenses in one indictment against 
the same person is consistent with the settled 
principles of criminal law . If these principles 
permit the joinder of two or more felonies in the 
same indictment, in separate counts, then the 

joinder in question here was proper.” (Italics 
ours.) 


And while this Court referred to the case of McElroy 
\s. I nited States, lt>4 l . S. <(>, this Court did not refer 
to the following positive declaration by the Supreme 
Court in construing this statute: 


“l nder the third clause relating to several 
charges ‘for two or more acts or transactions of 
the same class of crimes or offenses,’ it is only 
when they ‘may be properly joined’ that the join¬ 
der is permitted , the statute thus leaving it for 
the ( ourt to determine whether in any given case 
a joinder of two or more offenses in one indict¬ 
ment against the same person ‘is consistent with 
the settled principles of criminal law\ as stated 
in Pointers case." (Italics ours.) 

In view of such positive declarations of the Supreme 
( ourt that section 1024 does not settle the question of 
the joinder of separate, distinct and disassociated fel¬ 
onies in one indictment, but leaves it to be determined 
according to the settled principles of the common law, 
the following authorities sustain the position that the 
joinder in the case at bar is not warranted by the settled 
principles of the criminal law, and the motion to quash 
should have prevailed: 

In Kotter vs. People, 150 Ill. 441, the Court said: 
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“There can he only one transaction embraced in 
a single indictment for felony, and the only mode 
of objecting to a joinder of offenses in case of 
felony is by an application to the Court to quash 
the indictment before plea, or to compel the pros¬ 
ecutor to elect which charge he will try.” 

The Court’s attention is respectfully invited to pages 
444, 445 and 44b of the opinion. 


In Mayo vs. State, 30 Ala. 32, 33, it was said: 


“When an attempt is made, as manifested by 
either the indictment or the evidence, to convict 
the prisoner of two or more offenses growing out 
of distinct and separate transactions, the Court 
should either quash the indictment or compel the 
prosecuting officer to elect on which count he 
will proceed.” 

In Crawford vs. State, 31 Tex. Cr. Rep. 51, the Court 
said at p. 54: 


“The object of inserting various counts in an 
indictment is not to secure separate convictions 
for as many counts, but to meet the various phases 
of the testimony; and it is permissible and proper 
to charge all of the felonies which go to make up 
the offense committed by the defendant, but not 
to charge different offenses committed at differ¬ 
ent times and in different transactions. If that 
could be done, a man could be crushed by accu¬ 
mulating charges, or injured by their solemn pre¬ 
sentation to the jury.” 
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In Cane vs. People, 8 Wend. (N. Y.) 203, the Court 
said : 

“In cases of felony, where two or more distinct 
and separate offenses are contained in the same 
indictment, it may he quashed, or the prosecutor 
compelled to elect on which charge he will pro¬ 
ceed.” 

The following cases hold that an indictment, which 
shows upon its face two separate and distinct felonies, 
growing out of separate and distinct transactions, are 
charged in different counts, should he quashed: 

State vs. liice, 80 N. C. 442. 

McGregg vs. State, 4 Ind. 103. 

Lyons vs. People, 08 Ill. 272* at p. 275. 

Young vs. Hex, 3 Term Rep. (3 D & E) 106. 

In Bishop New Cr. Pro. section 448 the author says: 

“Felony and misdemeanor are further distin¬ 
guished in this, that, by the doctrine prevailing 
in England and most of our States, there can be 
no such joinder of felonies as include separate 
transactions, while by universal doctrine there 
may he such joinder of misdemeanors.” 

The foregoing authorities establish two propositions: 

1. Distinct offenses growing out of separate transac¬ 
tions cannot at the common law he joined in one indict¬ 
ment. 

2. Section 1024 R. S. does not enlarge, hut is merely 
declaratory of the common law upon the subject of 
joinder of separate and distinct felonies, leaving the pro¬ 
priety of joinder in particular cases to he determined 




“according to the settled principles of the common law,” 
as announced in Pointer’s case, supra. 

INTENTION OF CONGRESS AS INDICATED BY OTHER SECTIONS. 

If it be that respecting particular offenses Congress 
has especially provided for the joinder in one indictment 
of offenses growing out of separate transactions, such 
legislation would establish that Congress regarded the 
joinder as unlawful without particular legislation, and 
as requiring particular legislation for its justification; 
and would further establish that the general terms of 
Section 1024 did not authorize such joinders; for if it 
did there is no room for legislation authorizing such 
joinder in particular cases. 

Congress has authorized such joinders in particular 
cases; and this particular legislation establishes the in¬ 
tention of Congress to be that such joinder is not auth¬ 
orized by law for other cases. 

Section 5480 R. S. (Sending letters through the mail 
with intent to defraud) provides: 

“The indictment, information, or complaint 
may severally charge offenses to the number of 
three when committed within the same six cal¬ 
endar months; but the Court thereupon shall 
give a single sentence * * 

This Section 5480 was largely amended in 1899, First 
Supplement, R. S. pages 094-695, but the amendment 
still contained the original provision upon the subject 
of joining separate offenses. 

Section 313 Criminal Code defines the offense of 
polygamy in the Territories, and Section 314 that of 
unlawful cohabitation. Section 315 provides: 
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‘•Count* for any or all of the offenses named 
in the two sections last preceding may be joined 
in the same information or indictment.” 

These two instances of particular legislation estab¬ 
lished that Congress understood the impropriety of join¬ 
ing in one indictment separate offenses growing out of 
different transactions, unless there exist express statu¬ 
tory authority therefor. 

Wherefore it is submitted that the motion to quash 
tin* indictment should prevail. 

DISTRICT OF COLUMBIA CASES. 


In Posey vs. Cnited States, 26 D. C. App. 302, 304, 
1 he defendant was indicted for the burning of a house, 
belonging to another, and for burning at the same time 
tin* goods in the house with intent to defraud an insur¬ 
ance company. Both offenses growing out of the same 
transaction, tin* joinder was proper. 

In Benson vs. Cnited States, 27 App. I). C. 333, the 
defendant was indicted upon eight counts charging bri¬ 
bery. 1 In* lower court overruled the defendant’s de¬ 
murrer to tin* indictment, and it was to review this 
interlocutory judgment that the appeal was taken. 
Nothing appearing upon the face of the indictment to 
affirmatively show that separate and distinct felonies, 
growing out of separate and distinct transactions, were 
charged, of course the demurrer was not well taken. 
The indictment charged the same transaction, in differ¬ 
ent wavs. 

In Davis vs. United States, 18 App. D. C. 468, at p. 
487, one transaction was charged in two different ways 
to meet the different phases of the proof. 
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II. 

SECTION 1024 OF THE REVISED STATUTES 
DOES NOT APPLY TO THE DISTRICT OF 

COLUMBIA. 


Even if it he held that section 1024 of the R. S. does 

authorize the joinder in this case (which of course is 

denied by appellant), said section is not applicable to 

the District of Columbia for the following reasons: 

A. If section 1024 IL S. authorized the joinder of 

offenses in the District of Columbia it was not necessary 

• 

to subsequently enact section 915 of the D. C. Code. 
Courts never presume that the Legislative Body does 


a vain thing. 

B. Section 915 of the I). C. Code provides for: “Of¬ 
fenses that may be joined * * 

C. Section 91;> of the 1). C. ('ode, which provides 
for the joinder of offenses, is contained in a chap¬ 
ter entitled: “Criminal Procedure,” and section 915 is 
entitled: “Offenses that may be joined.” 

D. Section 915 of the 1). C. Code was enacted subse¬ 
quent to section 1024 of the R. S., and if section 1024 
ever applied to the District of Columbia, it was repealed 


by the enactment of section 915 of the D. C. Code. 

E. Likewise if section 1024 authorized the joinder of 
offenses in the District of Columbia, then there could 
be no reason for the enactment of section 315 of the 
Penal ('ode of the United States. Section 315 of the 
Penal Code provides for the joinder of offenses. 

F. The very chapter of the Penal Code which pre¬ 
scribes the punishment of the offense of adultery, pro¬ 
vides in section 315 for joinder of offenses, and a joinder 
of the offenses of adultery is not authorized. 

G. Remembering that section 1024 R. S. provides gen- 



erally for joinder in certain cases, and remembering 
that section 915 of the D. C. Code provides specially 
for joinder in certain cases in the District of Columbia, 
we have the following rule laid down, in Endlick on 
the Interpretation of Statutes, page 288: 

‘‘Hence, if there are two acts, or two provi¬ 
sions in the same act, of which one is special and 
particular, and clearly includes the matter in 
controversy, while the other is general and would, 
if standing alone, include it also; and if reading 
the general provision side by side with the par¬ 
ticular one, the inclusion of the latter in the 
former would produce a conflict between it and 
the special provision, it must be taken that the 
latter was designed as an exception to the general 
provision/' 

Wherein consider the provisions of section 1024 R. 
S. and the provisions of section 915 of the D. O. Code. 

Fourth Assignment of Error. 

The action of the lower Court in overruling the de¬ 
fendant's motions to require the Government to elect 
between the counts contained in the indictment, which 
motions were made, first, before the opening statement 
of the Government's attorney; second, at the close of 
the Government’s case, and third, at the close of all 
the evidence in the case, constitute the fourth assign¬ 
ment of error. 

Not only should the Court have required an election 
when it became apparent that an effort was being made 
to convict the defendant of two separate and distinct 
felonies, growing out of separate and distinct transac- 
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tions, because this the law does not permit, but for 
another and additional reasons an election should have 
been required. 

The record in this case will disclose that the Govern¬ 
ment introduced witnesses whose testimony, if believed, 
tended to prove several separate and distinct acts of 
adultery extending over a period of three years. And 
the importance of requiring an election of the offense 
for which the Government would ask a conviction, at 
once becomes manifest when it is considered that the 
defendant could not in the nature of things intelli¬ 
gently cross-examine the witnesses for the Government, 
because of bis being deliberately kept in ignorance of 
the particular offense for which the Government would 
eventually ask a conviction. 

Neither could lie know as to which one of the several 
occurrences to present his proof. 

And so it has been held in People vs. Flaherty, 162 
N. Y. 538, at p. 543, that it constitutes error to refuse 
to require an election until the close of all the evidence, 
because the defendant could not be advised of the crime 
for which lie was being tried, and he could not, there¬ 
fore, intelligently cross-examine the witnesses. 

In Reg vs. Barry, 4 F. & F. 392, the indictment con¬ 
tained two counts charging a conspiracy to burn in 
June and in November. Before the opening statement 
a motion to require an election was granted. 

In Reg vs. Bassett, 1 Cox C. C. 51, the indictment 
contained eight counts, each charging a separate offense 
of obtaining money by a separate and distinct false 
pretense. Maule, J., interposed of his own motion, re¬ 
quiring an election. 

In Reg vs. Ward, 10 Cox C. C. 42, the indictment 
contained three counts for sending three threatening 
letters. Byler, J., of his own motion required an elec- 



tion. 

In West vs. People, 137 Ill. 187, a bank president 
was indicted in several counts for fraudulently issuing 
shares of stock to the Secretary. It did not appear from 
the indictment that the counts were for different trans¬ 
actions, but the proof disclosed such to be the fact. The 
refusal to require an election was held to constitute 
error, the Court saying: 

“The Court should always interpose, either by 
quashing the indictment or by compelling an elec¬ 
tion, when an attempt is made, as shown by either 
the indictment or the evidence, to convict the 
accused of two or more offenses, growing out of 
separate and distinct transactions/’ 

The attention of the Court is respectfully invited to 
pages 11)8, 11)1), 200, 202, 203 and 204 of the opinion in 
the above case. 

In Burgess vs. State, 81 Miss. 482, the Court held 
to constitute error a failure to require an election, where 
the indictment charged two separate and distinct of¬ 
fenses, growing out of separate and distinct transac¬ 
tions. In this cast* no evidence was offered under the 
second count, and yet the failure to require an elec- 
tion was held reversible error. 

In Kotter vs. People, 150 Ill. 441, the indictment 
contained three counts charging the forgery of throe 
separate receipts. The Court in its opinion said: 

“There can be onlv one transaction embraced 
in a single indictment for felony, and the only 
mode of objecting to a joinder of offenses in case 
of felony is by an application to the Court to 
quash the indictment before plea, or to compel 
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the prosecutor to elect which charge he will try/' 

In vain were both modes resorted to in the case at 
bar. 

1 he attention of the Court is respectfully asked to 
pages 444, 445 and 44b of the opinion in the above case. 

Goodhue vs. People, 98 Ill. 38, the indictment charged 
embezzlement in four counts; the Court refused to com¬ 
pel the Government to elect. This was held to con¬ 
stitute reversible error, the Court saying: 

“But in case of felony, it is the right of the 
accused, if In* demand it, except where the of¬ 
fenses charged are part of the same transaction, 
that he be not put on trial at the same time for 
more than one offense.” 

State vs. Lincoln, 49 X. II. 4(>4: 

“The Court will take care, not only that the 
defendant is not convicted of two offenses upon 
the same* indictment, but also that he is not em¬ 
barrassed in the presentation of his defense; if 
it appears to the Court, in the course of the trial, 
that the different offenses charged do not relate 
to the same transaction, the Judge may, at any 
stage of the proceeding, put the prosecutor to his 
(dection or (juash the indictment.” 

That where two or more separate and distinct felonies, 
growing out of separate and distinct transactions, are 
joined in the same indictment, the refusal to require 
an election constitutes reversible error is supported by 
each of the following authorities, and to which the 
attention of the Court is respectfully invited: 
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State v. Potter, 3 Har. (Del.) 561. 

State v. Carrigan, 210 Mo. 351. 

State v. Gilmore, 110 Mo. 1. 

Mayo v. State, 30 Ala. 32, 33. 

Crawford v. State, 31 Tex. Cr. Rep. 51. 

State v. Jackson, 17 Mo. 544. 

People v. Kemp, 76 Mich. 411, 412. 

Andrews v. People, 117 Ill. 195 at pp. 200 
and 201. 

State v. Kirby, 7 Mo. 317. 

Kane v. People, 8 Wend. (N. Y.) 203. 

State v. Rice, 80 N. C. 442, at p. 444. 

State v. Nelson, 8 N. H. 165. 

Howard v. State, 108 Ala. 574. 

McGregg v. State, 4 Ind. 103. 

Lyons v. People, 68 Ill. 272. 

Young v. Rex, 3 Term Rep. (3 D. & E.) 106. 

1 Bishop New Cr. Pro. Sec. 448. 

People v. Flaherty, 162 N. Y. 538. 

Com. v. Fuller, 163 Mass, at p. 500. 

State v. Norris, 122 Iowa at p. 155. 

Ketchingman v. State, 6 Wis. at p. 419. 

Adultery ('ases. 

In the following cases, each case was an indictment 
for adultery, and the Court held that because of the 
character of the offense charged, and because of the 
character of the evidence admissible upon such a charge, 
the failure of the Court to require an election, so as 
to inform the defendant for which particular offense a 
conviction would be asked, where there was evidence 
tending to prove a number of offenses, constituted re¬ 
versible error: 



People v. Flaherty, 162 N. Y. at p. 538 to 543. 
Commonwealth v. Fuller, 163 Mass, at p. 500. 
State v. Norris, 122 Iowa, 155. 

Ketchingman v. State, 6 Wis. at p. 419. 

The consideration by the Court of the above cases 
is most respectfully asked. 

In People v. Flaherty, 162 N. Y. Rep. at p. 540, it 
is said: 


“And yet, as we have seen, the People were 
permitted to prove these seven distinct acts as 
seven distinct crimes charged in the indictment, 
for either one of which the defendant could be 
convicted under the indictment, the choice of se¬ 
lecting the one upon which the jury should be 
asked to find a verdict of guilty being left to the 
close of the People's case and could well have 
been left, according to the view of the district 
attorney, until it became time to present the case 
to the jury. In other words, the effect of erron¬ 
eously alleging a crime as having been committed 
on a particular date has, if this view be correct, 
great advantage for the prosecution over that of 
alleging things truly as the law contemplates; 
for in the latter case even the district attorney 
would not contend that he could offer evidence 
tending to prove six other crimes and ask for the 
conviction for such one of them as he should elect. 
But the error of date in the indictment, whether 
the result of mistake or intention, carries with it 
no such power to the prosecuting officer. ,, 


Wherein consider that in the case at bar the Court 
never required the Government to elect one offense upon 
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which it would go to the jury ( R. p. 4(h. 

The defendant's counsel, hv the above rulings of the 
('ourt, having been compelled to conduct the defense 
blindfolded, sought relief from the embarrassment of 
being compelled to argue the case blindfolded. Despite 
the fact that the noon recess was of onlv fortv-five min- 
utes duration, counsel for defendant was not to be 
accorded the advantage of even forty-five minutes for 
preparation for argument of the case to the jury; the 
evidence in the case, on both sides, was concluded 
just before the noon recess, and a motion was then made 
by defendant's counsel to require the Government to 
identify and specify tin* tiro particular offenses for 
which the Government would ask a conviction (R. p. 
40) : the trial justice, ruling upon the above motion, 
announcing that the motion would be held open until 
after the noon recess (R. p. 40). After recess the Gov¬ 
ernment made its belated election of two offenses prior 
to those charged in the indictment (R. p. 40), and the 
argument immediately began. 

If “Justice" is svmbolical of fairness, why the above 
ruling? 

Presuming a defendant to be innocent, why thus han¬ 
dicap him? 

Why compel defendant’s counsel to argue his cause 
blindfolded? 

In State v. Norris, 122 Iowa at p. 156, the Court says: 

“After the State had rested, the defendant 
moved the Court ‘to compel the State to elect as 
to which offense they would rely upon and date 
and place of same, in this prosecution.’ The mo¬ 
tion should have been sustained. It was over¬ 
ruled. It may be that the precise date and place 
could not properly be required, but this is never 
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exacted farther than is necessary to identify the 
transaction. * * * Greater certainty than is 

possible under the evidence is never required. 
* * * lint where the periods are distinct and 

separate, as in the instant case, the rights of the 
defendant are not dnlg guarded when the election 
is denied; for this imposes upon him the hard¬ 
ship of meeting numerous charges at different 
periods of time, instead of within a definite pe¬ 
riod, upon which a con riction must be predicated, 
and exposes him to the danger of the jurors find¬ 
ing him guiltg under proof of several transar- 
tions, separated by distinct intervals, when they 
might be unable to agree upon his guilt of any 
offense if limited to a particular date or period. 
An election necessarily focuses the evidence upon 
a transaction, and exacts specific, rather than 
general corroboration.” 

As was aptly said by Judge Field in Commonwealth 
. Fuller, 103 Mass. 500: 

“We deem it proper to say that the trial in 
this case seems to us to have been conducted 
irregularly and without due regard to the rights 
of the defendant. The commonwealth was per¬ 
mitted to introduce evidence of acts of famili¬ 
arity between the defendant and Marion Brown 
at many different times within six years before 
the finding of the indictment, and was not com¬ 
pelled to elect the time or occasion upon which 
it relied until the close of all the evidence in the 
case. The court refused to compel the Common¬ 
wealth to specify any time or occasion, either at 
the beginning of the trial or at the close of the 
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Commonwealth's testimony, and the testimony re¬ 
lated to a succession of acts of familiarity extend¬ 
ing over more than a year. The defendant when 
putting in his testimony could not know upon 
what occasion the Commonwealth would rely. At 
the close of all the testimony the Commonwealth 
chose to rely upon the occasion of July 13, 1893, 
which was one of the earliest occasions concern¬ 
ing which there was any evidence. The evidence 
relating to other occasions was treated by the 
Court as evidence of an adulterous disposition; 
but there was no opportunity for the defendant 
to object to it on the ground that it related to 
occurrences which happened long after the occa¬ 
sion relied upon by the Commonwealth had 
passed.’’ (Italics ours.) 

• (’an it now be said that the case at bar was conducted 
with regard to any of the rights of the defendant? Is 
the law of the land to be cast aside and the rights of a 
defendant frittered away, because, perchance, the evi¬ 
dence may, to the presiding justice, establish his guilt? 

Fifth and Sixth Assignments of Terror. 

The action of the Court in overruling the motions of 
the defendant to require the Government to elect and 
specify and identify some one particular offense for 
which it would ask a conviction, which motions were 
made (1) before the opening statement of counsel for 
the Government, again (2) at the close of the Govern¬ 
ment s case, and (3) at the close of all of the evidence 
in the case; and the action of the Court in overruling 
the motions of defendant made (1) before the opening 
statement of counsel for the Government and (2) at 




the close of the Government’s case, to require the Gov¬ 
ernment to elect and specify and identify the two par¬ 
ticular offenses for which it would ask a conviction, 
constitute the fifth and sixth assignments of error, 
which will be treated together. 

I. 

That the refusal of the Court to require the Govern¬ 
ment to elect and specify and identify some one partic¬ 
ular offense for which it would ask a conviction, con¬ 
stitutes reversible error, the authorities cited under the 
fourth assignment of error demonstrate. 

II. 

Cpon the Court's refusal to compel the Government 
to stand upon one offense, the defendant was anxious to 
know and be informed, and, in fairness, had a right to 
know the two particular offenses for which the Govern¬ 
ment would ask a conviction, in order that his counsel 
might intelligently cross-examine the witnesses, and in 
order that his counsel might intelligently conduct his 
defense, but the trial court refused to require the Gov¬ 
ernment to specify the two offenses for which it would 
ask a conviction, (1) at the opening of the case, and 
(2) at the close of the Government’s case, and thus 
compelled the defendant to proceed with his defense 
blindfolded, and did not require the Government to 
specify the two offenses for which it would ask a con¬ 
viction until after all of the evidence in the case had 
been closed and until a moment before the argument to 
the jury began. All of the evidence in the case was 
closed before the noon recess, and the above motion of 
defendant’s counsel was made at that time (R. p. 40), 




vet tIn* trial justice refused to require the electiou to 
be made at that time, hut stated that he would not re¬ 
quire the Government to specify the two offenses for 
which it would ask a conviction until after the noon 
recess, when the argument would immediately begin 
(It. p. 40). 

Therefore, the trial court, by its ruling, refused to 
allow the defendant and his counsel to be informed of 
the tiro offenses for which the Government would ask a 
conviction, and prohibited the defendant and his counsel 
from knowing the tiro offenses for which the Govern¬ 
ment would ask a conviction during the taking of. all 
the evidence on behalf of the (lovernment, and even dur¬ 
ing the presentation of all the evidence on behalf of the 
defendant; so that the defendant’s counsel was: 

1. ITiable to intelligently cross-examine the Govern¬ 
ment's witnesses. 

2. Was unable to intelligently present the defendant's 
evidence. 

3. Was unable intelligently to argue the defendant's 
case. 

Putting aside for the moment consideration of the cor¬ 
rectness of the ruling of the trial court in overruling 
the motion to quash the indictment, and putting aside, 
also*the question of whether the trial court should have 
compelled the Government to elect upon which one 
count, or which one offense, it would go to the jury, the 
appellant assigns as error the refusal of the trial court 
to compel tin* Government to specify and identify the 
two particular offenses for which it would ask a con¬ 
viction, (1) at the opening of the case, and (2) at the 
close of the Government’s case, and in postponing its 
ruling requiring tin* Government to identify and specify 
the two particular offenses for which it would ask a 
conviction, until just before the argument to the jury 





began. 

It is not believed a ease can be found in tbe books 
where a trial court has been sustained in refusing to 
require the Government to specify the one offense for 
which it would ask a conviction, until the close of the 
whole case. 

So universally has it been considered as settled law 
that there could not be a conviction of two separate and 
distinct felonies, growing out of separate and distinct 
transactions, upon one indictment, and in one trial, that 
the question of requiring the Government to specify and 
identify tin* TWO separate and distinct felonies for 
which it would ask a conviction, seems never to have 
been raised. This issue, however, was forced upon the 
defendant by tbe ruling of the trial court in refusing 
to compel the Government to elect and specify and iden¬ 
tify the ON ti particular transaction for which it would 
ask a conviction. After this ruling, the defendant de¬ 
sired to know for what TWO particular felonies he was 
being tried, but tbe trial court refused to allow him to 
be informed. In cases of adultery, where evidence of 
prior improper conduct is admissible, there are two 
modes in which a defendant may be advised of the of¬ 
fense for which he is to be tried: (1) by motion for a 
bill of particulars, or (2) by motion to require the 
Government to specify and identify the offense for which 
a conviction will be asked. Itecently a learned justice 
of the Supreme Court of the District of Columbia 
evinced surprise w hen the Government opposed a motion 
for a bill of particulars in an adultery case, and prompt- 
lv granted tbe motion. The action of the trial court, 
in the case at bar, by its rulings compelling the defend¬ 
ant to proceed blindfolded throughout the entire case, 
suggests the following questions: 
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l 1 ) Y\ hat reason can be advanced why a de¬ 
fendant should not he informed of the incidents 
for which he is being tried? 

( 2 ) If the Government knows, does not fair¬ 
ness require that the Government should let the 


defendant know also, and not put him upon trial 
blindfolded? 

(3) If the Government dors not know for 
which crime or crimes it will ask a conviction; 
if it is either so unfamiliar with its case as not 
to know which offense or offenses the evidence 
will tend to prove; or if the Government is so 


doubtful of its case that in fear of specifving an 
offense which it cannot prove, it declines to spe- 
cif\, then should not the sense of duty as public 
officials, and the sense of fairness to a citizen 
dictate that a nolle prosequi is the proper solu¬ 
tion of the difficulty? 

* 


(4i 1 lie Government knowing the particular 
felony or felonies for which it will eventually ask 
a conviction, hut withholding this information 
for the purpose of handicapping the defendant 
and obstructing him in presenting his defense: is 
this a “fair and impartial trial”? Can this ac¬ 
tion he approved by this Court? 

Again, it is earnestly inquired,— what rea¬ 
son can be assigned to sustain the attitude and 
the ruling of the trial court f 


People v. Flaherty, 162 N. Y. at p. 542: 


“The grievance of the defendant herein is 
founded upon much broader lines than the mere 
order of procedure, and is that the court sus- 
tained the efforts of the district attorney to pre- 



vent him during seven days of the trial from find¬ 
ing out as to which one of the seven offenses 
testified to by the complainant he was indicted 
for and uas tried for. This was done on the 
erroneous view of the law that the indictment 
covered not simply one offense, but each and 
every one of seven distinct offenses down to such 
time as the district attorney should be pleased 
to elect, or the court should compel him to choose, 
one offense for presentation to the jury, at which 
moment the other six offenses would cease to be 
covered by the indictment. This is a view for 
which we have been unable to find any support 
either in principle or authority.” (Italics ours.) 

And on page 540 it is said: 

“In other words, the effect of erroneously al¬ 
leging a crime as having been committed on a 
particular date has, if this view be correct, great 
advantage for the prosecution over that of allege 
ing things truly as the law contemplates * * * 
but the error of the date in the indictment, 
whether the result of mistake or intention, carries 
with it no such power to the prosecuting officer.” 

And so the Court in the case at bar sustained the 
Assistant District Attorney in his efforts to prevent 
the defendant, during the three days of the trial, from 
knowing not only which one, but even which two, of a 
number of offenses, testified to by Government’s wit- 
nesses, he was indicted for and was tried for. Can 
this action be justified? 

The defendant’s counsel being denied this informa¬ 
tion, could not prepare to meet, and could not introduce 




evidence t<» meet tin* tiro specific charges for which the 
< foveniinent eventually asked a conviction. The trial 
justice denied this information to the defendant and his 
counsel; this is assigned as error, and as the most potent 
authority for this assignment of error, appeal is made 
to the sense of justice and fairness in the trial of crim¬ 
inal cases. 

In Harness v. State. SI Miss. 4S2, at p. 4X4, 4X5, the 
Court aptly said: 

"The fair inn/ is the safe irag , ami the safe tray 
is the best mil/ , in every criminal prosecution. 
The history of criminal jurisprudence and pro¬ 
cess demonstrates that if everyone prosecuted for 
crime were fairly and fully conceded all to which 
he is entitled, and if all doubtful advantages to 
the State were declined, and if the adventurous 
forays into dangerous and unknown places were 
shunned, and if tin* beaten paths were heedfullv 
followed, there would he secured as many con- 
victions of the guilty, and such convictions would 
he followed bv few or no reverses." 

This is ipioted as a wise announcement of the law. 
The propriety of the above observations of Judge Woods 
was strongly shown in tin* case at bar. 

Smith v. Du Hose, C> Am. St. Rep. at p. 274: 

*‘If judges would avoid uncertainty and fluctu¬ 
ations in the administration of tin* law, and ren¬ 
der it uniform and consistent, they should follow 
tin* admirable advice given by Lord Chancellor 
Karon to a magistrate whom he was about to 
swear into office: 

** ’Look to your books for the law, and not to 





your brain. Above all, they should not give 
themselves up to the guidance and direction of 
their feelings and sentiments, for this would un¬ 
questionably lead to excessive irregularity, fluc¬ 
tuation and doubt. They would then realize that 
the fame which follows is better than that which 
goes Indore, and would avoid the supreme folly 
of mistaking the plaudits and shouts of the mul¬ 
titude of their contemporaries for the trumpet of 
1^ alt a to the law, and rigid adherence 
to the rules it proscribes, is to the enlightened 
magistrate the plain path of duty, and in pursu¬ 
ing it lie can fall into no error, nor run into 
any kind of danger/* 

This Tourt in Kidwell v. 1’nited States. 3N App. 1). C. 
at p. 570-71, said : 

“It is difficult to conceive of a condition more 
embarrassing or prejudicial to the defendant than 
the one here presented. In a felony of this enor¬ 
mity, where a conviction will Ik* sustained upon 
the unassailed testimony of a single witness, and 
that the injured party, ami trhere the difficult!/ of 
makim/ a defense is unusualln (/rent, it is the 
duti/ of the Court to careful It/ safeguard the de¬ 
fendant at evert/ stat/e of the /troceedin</, and 
secure to him a trial let/al in all respects." 

I I tali os ours.) 

Seventh A ssif/nmeat of hJrror. 

I he action of tin* (*ourt in charging the jury that 
they might find tin* defendant guilty of two separate 
and distinct felonies, arising out of separate and dis- 
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tiiic*t transactions (It. p. 49), constitutes the seventh 
assignment of error. 

That there can not be a conviction of two separate 
and distinct felonies, growing out of separate and dis¬ 
tinct transactions, upon the trial of one indictment is 
positively and definitely established. 

The authorities cited under the fourth assignment of 
error sustain the proposition. 

In addition to the authorities there cited, the follow¬ 
ing are appended: 

West v. People, 137 Ill. 189: 

“The Pourt should always interpose, either by 
quashing the indictment or by compelling an 
election, when an attempt is made, as show’n bv 
either the indictment or the evidence, to convict 
the accused of two or more offenses, growing out 
of separate and distinct transactions.” 

See especially pages 198, 199, 201 and 204. 

State v. Carrigan, 210 Mo. 351 : 

“This record presents fairly and clearly the 
proposition that the defendant cannot be tried 
and convicted of two distinct felonies under one 
indictment in one trial.” 

In Crawford v. State, 31 Tex. Cr. Rep. 51, the Court 
holding that there could be a conviction of but one 

felony under the same indictment, in the same trial 
said: 

If that could be done, a man could be crushed 
by accumulating charges or injured by their sol¬ 
emn presentation to the jury.” 
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State v. NelsoD, 8 N. H. 165: 

“No Court ever permits a prisoner to be tried 
for two distinct and different crimes upon one 
indictment.” 

State v. Lincoln, 49 N. H. 464: 

“But the Court will take care, not only that 
the defendant is not convicted of two offenses 
upon the same indictment, but also, that he is 
not embarrassed in the presentation of his de¬ 
fense.” 

McGregg v. State, 4 Ind. 103, the Court, after stating 
the legitimate object for which different counts may 
be inserted in one indictment, namely, to meet the 
varying phases of the proof, said: 

“It sometimes happens, no doubt, that the pros¬ 
ecutor’s object in inserting several counts is 
really to prosecute the defendant for separate 
felonies by means of one indictment. This he 
has no right to do, and when it is ascertained 
before the trial that he intends to do so, the 
Court will defeat his designs.” 

The following authorities directly support the propo¬ 
sition that there cannot be a conviction under one in¬ 
dictment, in one trial, for more than one felony: 

Crawford v. State, 31 Tex. Cr. Rep. 51. 

People v. Flaherty, 162 N. Y. at p. 538. 

Commonwealth v. Fuller, 163 Mass, at p. 500. 

State v. Norris, 122 Iowa, at p. 155. 
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Ketchi n^man v. State, 6 Wis. at p. 419. 
State v. Gilmore, 110 Mo. 1. 

Eighth to Twenty sixth Assignments of Error , Inclusive. 

I he eighth to twenty-sixth assignments of error, in- 
< luxi\e, deal with the refusal of the trial court to grant 
each and every instruction prayed for by the defendant 
(R. pp. 40-46). These instructions were asked for sepa¬ 
rately, and not as a series; the Court rejected each and 
every one of them separately, and the defendant sepa¬ 
rately noted an exception to the rejection of each prayer 

(R. pp. 40-46). For convenience, these assignments of 
error will he treated together. 


Refusal of Correct Instruction us (Constituting Rev 

ihle Error. 


en- 


ln Tex. etc. R.v. Co. v. Volk, 151 C. 8. at p. 78, 38 L. 
ed. at p. 80, the Court, quoting from Mr. Chief Justice 
Marshal] in an early case, said : 

There can be no doubt of the right of a partv 
to require the opinion of the Court on any point 
of law, which is pertinent to the issue, nor that 
the refusal of the Court to give such opinion fur 
nishes cause for an exception.” 

And likewise in Merchants, etc. Ins. Co. v. Barring, 
-0 Wall- 159, 161 ; 22 L. ed. 251, it is said: 

“Correct instructions, if applicable to the case, 
the Court, as a general rule, is required to give. 



unless the same are in substance aiul effect em¬ 
bodied in those previously given by the Court to 
the jury.” 


See to I he same effect: 


Douglass v. Me A tester, 3 Oranch. 299, 300. 
Thorwegan v. King, 111 C. S. at p. 553, 554; 
2K I,, ed. 51t>. 

I). ('. v. Gray, I App. I). C. at p. 502, 504 and 
506. 


There can he no question, it is believed, of the cor¬ 
rectness of the proposition that the refusal to grant a 
‘ OI *i*<‘ct instruction, applicable to tin* case, constitutes 
ie\ersible error when tin* subject of the special instruc¬ 
tion is not fully covered in the charge of the Court to 
the jury. L'rcr// instruction asked for by the defendant 
was refused, and at the outset of the consideration of 
this assignment of error, the attention of the Court is 
invited to tin* fact that counsel cannot know how to 
intelligently argue a case to tin* jury when counsel is 
not informed as to what the trial court conceives to be 
the law in the case. 

II. 


/*ejection of Instruction Number One . 

Appellant submits that instruction number one (R. 
p. 40) contains a correct statement of the law. This 
instruction has been passed upon many, many times, 
and the citation of authority to uphold its correctness 
is not deemed neeessarv. 

1 he trial justice, in his charge to the jury upon the 
question of the presumption of innocence, simply said: 
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“Now, of course, the law presumes every man 
to he innocent of the crime with which he is 
charged, and this presumption attends the de¬ 
fendant throughout the trial.’* (It. p. 48.) 

That statement contains all that the trial justice said 
in his charge upon the subject of the presumption «of 
innocence, and appellant contends that that statement 
does not properly and sufficiently instruct the jury 
upon this all important subject. It amounts, at the 
most, to a vague generality, and this Court, in D. C. v. 
Gray, 1 App. D. C. at pp. 502, 504 and 500, places its 
stamp of disapproval upon the rejection of specific in¬ 
structions asked, and the substitution therefor of vague 
generalities in the charge of the Court. 

This Court, in I). C. v. Gray, supra, at p. 500, said: 

“It is very true that, in one part of his charge, 
the judge says: 4 If this injury was caused by the 
faulty construction of the sewer, or by its want 
of capacity, or was caused in any other way in 
the world except by the sewer beiug obstructed, 
the plaintiff has got no case and canuot recover.* 
And it might be assumed that this very general 
and sweeping expression: ‘or was caused in any 
other way in the world except by the sewer be¬ 
ing obstructed/ is sufficient to cover the case of 
a providential visitation, or any other possible 
case. And so probably in one sense it is. But 
vague generalities addressed to a jury cannot sup¬ 
ply the place of specific instructions. The very 
purpose of instructions is to direct the attention 
of the jury specifically to the matters relied on by 
the parties , and to remove the subject of contro¬ 
versy from the domain of vague generality. Thor- 
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wegan v. King, 111 U. S. 549; United States v. 
Bank of the Metropolis, 15 Pet. 377.” 

“Of course, the judge was not bound to give 
the instructions requested by the defendant in 
the precise terms in which they were requested. 
But when a prayer for instructions is presented 
to a trial judge, and the prayer itself is sound in 
law and applicable to the testimony in the case, 
it is error in him not to instruct the jury in some 
sufficient form specifically , and not by vague gen¬ 
eralities, upon the precise point to which the 
instruction is directed, if it is a material point 
in the case. This was not done in the present 
instance, and we must regard the failure to do 
so as error.” (Italics ours.) 

The above is the rule which obtains in civil cases, 
a fortiori, the substitution of vague generalities for spe¬ 
cific instructions in a criminal case would constitute 
reversible error. 

It cannot be contended that because the trial justice 
charged upon the subject of reasonable doubt that that 
was sufficient, and that the defendant was not preju¬ 
diced by the refusal to charge upon the doctrine of pre¬ 
sumption of innocence. 

The Supreme Court of the United States, in Coffin v. 
U. S., 156 U. S. 432, at p. 452, held it error to refuse 
a charge upon the subject of the presumption of inno¬ 
cence, although the jury was fully charged upon the 
question of reasonable doubt; and likewise in Cochran 
v. U. S., 157 U. S. at p. 298-300, the Court expressly 
held that the refusal to grant a special prayer upon the 
doctrine of presumption of innocence constituted rever¬ 
sible error, although the jury was fully charged upon 
the subject of reasonable doubt. 



Rejectioti of /nstruction \umber Two. 


The correct ness of tin* defendant's requested prayer 
number two l It. p. 41) is supported by Commonwealth 
v. Webster, 5 Cush. (Mass.) 320. 

N\ bile the trial justice charged upon tlie subject of 
reasonable 1 doubt. In* did not charge the jury that they 
must be convinced to a moral certainty of the truth of 
the charge. The criterion “moral certainty” has become 
an established one in tin* trial of criminal cases, and 
its use is supported by a great number of cases, col¬ 
lected in 12 Cvc. 024. (>25. 


Reject i on of / n fit motion Xu tuber Three. 

Defendant's instruction number three (It. p. 41) has 
been passed upon a great many times and is supported 
by Coffin v. Cnited States. 150 l\ S. at p. 453. 

The trial court did not charge the jury that conjec¬ 
ture, speculation and theory, however plausible, ought 
not to and must not be considered by them to the dis¬ 
advantage of tin* defendant, as requested in said instruc¬ 
tion. 


Rcjccti on of Instruction Xu miter Four. 

Insti nct ion number four (K. p. 41 ) : There can be no 
doubt of the proposition, as stated in this instruction, 
that if a reasonable doubt of any fact necessary to estab¬ 
lish the guilt of tin* accused, as charged in the indict¬ 
ment, be raised by the evidence or tuck of evidence, such 
doubt is decisive. 

The trial court made no mention in its charge of the 
effect to be given to a doubt raised by the lack of evi¬ 
dence. 
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Rejection of Instruction Number Five. 

The proposition of law contained in the defendant’s 
instruction number live (R. p. 42) is directly supported 
by the following authorities: 

Henderson’s case, 98 Va. 798. 

Binkley v. State, 34 Nebr. 757, at p. 704. 

People v. O’Bryan, 1 Wheel Cr. (N. Y.) 21. 

Pilkinton v. State, 19 Tex. 214. 

Grant v. State, 3 Tex. App. 1, at p. 5. 

The trial court made no mention in its charge to the 
jury, of the proposition of law embodied in this instruc¬ 
tion. 


Rejection of Instruction Number Six. 

The correctness of defendant’s instruction number 
six, page 42 of the record, is supported by the following 
authorities: 

Spraggins v. State, 139 Ala. 93, at p. 98, 103. 

Nelms v. State, 58 Miss. 362, at p. 368. 

The trial court made no mention in its charge to the 
jury of the proposition announced in defendant’s in¬ 
struction number six. 

Rejection of Instruction Number Seven. 

This instruction (R. p. 42) is a familiar statement of 
the law, but this jury was not charged with respect to 
the principles announced therein. 




Rejection of Instruction Number Eight. 

The correctness of the proposition of law contained in 
defendant’s instruction number eight (R. p. 43 ) j 8 sup¬ 
ported by the following authorities: 

Howard v. State, 108 Ala. 571, at p. 576. 

Prince v. State, 100 Ala. 144, at p. 147. • 

Nelms v. State, 58 Miss, at p. 368. 

Spraggins v. State, 131 Ala. 93, at pp. 98, 108. 

The trial court did not instruct the jury that a prob¬ 
ability of the defendant’s innocence is a just foundation 
for a reasonable doubt of his guilt, as requested in this 
instruction, nor did the trial court touch upon the pro¬ 
position embodied in said instruction. 

Rejection of Instruction Number Nine. 

The legal proposition contained in defendant’s in¬ 
struction number nine (R. p. 43) is so well established 
that the citation of authority is unnecessary to support 

The trial justice made no mention in his charge to the 
jury of the proposition presented by said instruction. 

Rejection of Instruction Number Ten. 

Defendant s instruction number ten (R. p. 43 ) ; which 
told the jury that the circumstances of a case may be 
such that an established reputation for good character 
would alone create a reasonable doubt, although with¬ 
out it the other evidence would be convincing, is di¬ 
rectly supported by Edginton v. United States 164 U 
8. 361, at p. 366; 41 L. ed. 467. 




The trial justice charged the jury (R. p. 51) that the 
character of the accused person may be such as to create 
a reasonable doubt as to his guilt, if taking the evidence 
in the case as a whole, including the evidence of the 
good character of the defendant, there is raised in the 
mind a reasonable doubt that he is guilty. To use the 
language of the Court in Edginton vs. United States, 
164 U. S. at p. 366: 

“It is impossible, we think, to read the charge 
without perceiving that the leading thought in 
the mind of the learned judge was that evidence 
of good character could only be considered if the 
rest of the evidence created a doubt of defend¬ 
ant’s guilt” 

Such, it is submitted, was the leading thought in the 
mind of the trial justice in the case at bar, and the very 
object and purpose of asking the instruction was to spe- 
cificallv point out that evidence of good character could 
alone create a reasonable doubt, and the refusal to grant 
this instruction deprived the defendant of the benefit of 
the law as announced by the Supreme Court of the 
United States in Edginton v. United States, supra, 
wherein it is said, at page 366: 

“The circumstances may be such that an estab¬ 
lished reputation for good character , if it is rele- 
vant to the issue , would alone create a reason¬ 
able doubt , although without it, the other evi¬ 
dence would be convincing .” 

Rejection of Instructions Numbers Eleven, Twelve and 

Thirteen. 

The rejection of the defendant’s instruction number 
eleven (R. p. 43) ; number twelve (R. p. 44) ; and num- 
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Imt thirteen i K. p. 44), is assigned as error. These in 
struetions eontain eorreet statements of the law, and no 
reason is perceived why the defendant should not have 
had the benefit of them. 

The trial court did not charge the jury upon the mat¬ 
ters contained in the said instructions or in any of them. 

liejection of Instruction Xu tuber Fourteen. 

Defendant's instruction number fourteen (R. p. 45) 
is supported by: 


Hass v. State, 103 (la. at p. 231. 

State v. Henderson, 84 Iowa, 101. 

Fundenburg v. State, 23 Tex. App. 392. 

State v. Witham, 72 Me. 531. 

People v. Flaherty, 102 X. V. at p. 542. 

I In* ( ouft failed to charge the jury in the general 
charge that if they found the defendant to be not guiltv 
of the offenses charged in the indictment, but believed 
him to be guilty of prior offenses, testimony as to which 
was admitted for the purpose of showing the relation¬ 
ship of the parties, that then they must find a verdict 
of not guilty. There is no question as to the correct¬ 
ness of this proposition, and the failure of the trial 
justice to so instruct the jury left the case in the con- 
ilition where each one of the twelve jurors might have 
found the defendant guiltg of a separate offense, and 
upon such finding tlieg mag hare returned their verdict. 
It was to avoid such a contingency that the instruction 
was asked; the law being well settled as to the purpose 
for which evidence of prior improper relations is admis- 




sible, no reason is perceived for the rejection of the said 
instruction. 

It has been expressly held to constitute rever¬ 
sible error to refuse to limit evidence of prior 
improper relations to its proper purpose. 

Hass v. State, 103 Ga. at p. 231. 

State v. Henderson, 84 Iowa 101. 

Fundenburg v. State, 23 Tex. App. 392. 

State v. Witham, 72 Me. 531. 

Rejection of Instruction Xumber Fifteen. 

The proposition of law, that the presumption of inno¬ 
cence is legal evidence, and is one of the instruments 
of proof in favor of the accused, embodied in defen¬ 
dant's instruction number fifteen ( R. p. 45) is supported 
by the following cases: 

Coffin v. United States, 150 U. S. at p. 459-400. 

Cochran v. United States, 157 U. S. at p. 299- 
300. 

Mullen v. United States, 106 Fed. at p. 894. 

In Coffin vs. United States, supra, the Court said: 

“The fact that the presumption of innocence 
is recognized as a presumption of law and is char¬ 
acterized by the civilians as a presumptio juris, 
demonstrates that it is evidence in favor of the 
accused. For in all systems of law, legal pre¬ 
sumptions are treated as evidence giving rise to 
resulting proof to the full extent of their legal 
efficacy. 

“Concluding then that the presumption of inno- 





c(»nce is evidence in favor of the accused intro¬ 
duced by the law in his behalf, let us consider 
what is ‘reasonable doubt.’ It is of necessity the 
condition of mind produced by the proof result¬ 
ing from the evidence in the cause. It is a result 
of the proof, not the proof itself; whereas the 
presumption of innocence is one of the instru¬ 
ments of proof, going to bring about the proof, 
from which reasonable doubt arises; thus one is 
a cause, the other an effect.” (Italics ours.) 

The trial court in its charge to the jury did not touch 
upon the proposition of law embodied in this instruc¬ 
tion. 

Rejection of Instruction Number . 4 . 

Instruction number A ( R. p. 45) should have been 
given, because the second count of the indictment alleged 
the offense to have been committed on the 10th dav of 
April, 1015. To support the allegation some proof was 
offered, tending to prove the offense as alleged, on the 
date alleged; namely, testimony of the witnesses Lord 
<R. p. 32), Weber (R. p. 22), Stahl (R. p. 33), and 
others, as to the raid upon the premises at 1819 Ontario 
Place, on the 10th day of April, and further testimony 
by the witness Mary Young (R. p. 18), as to the char¬ 
acter of the house. Therefore, when the Government 
alleged an offense to have been committed on a specified 
date and introduced some evidence tending to support 
the allegation as made, then the Government must 
have convinced the jury beyond a reasonable doubt that 
the offense as alleged was committed. The manifest 
injustice to the defendant, and the prejudicial effect 
of the rejection of this instruction, is at once perceived, 




when the Court contemplates, that in this case the de¬ 
fendant was drawn into court, under a solemn allegation 
that he had committed an offense on the 10th day of 
April; some evidence was introduced tending to show 
the commission of the crime on that date; evidence was 
introduced by defendant tending to show that he had not 
committed a crime on that date (Record p. 36, 38), and 
then, after all of the evidence in the case had been closed, 
the trial court rejected the defendant’s prayer number 
A, and allowed the Government to elect to go to the 
jury, and ask a conviction upon another and different 
offense committed at a time prior to the date alleged in 
the indictment (R. p. 40). In no system of pleading 
in civil causes would a Court allow a defendant to 
be thus taken by surprise. It is conceded by the appel¬ 
lant that the date upon which an offense is alleged to 
have been committed, is not important, and the Gov¬ 
ernment may prove any offense committed within the 
statutory period of limitation, but no authority, it is 
submitted, can be produced to sustain the position that 
the Government can allege an offense to have been com¬ 
mitted on the 10th day of April, and introduce proof 
tending to prove the commission of the offense on the 
day alleged, and then after the defendant has intro¬ 
duced his proof, at the last moment, and after all of the 
evidence is closed, elect to go to the jury and ask a con 
viction for a prior offense, testimony as to which could 
have been admitted only for the purpose of throwing 
light upon the offense alleged in the indictment. 

In a limited class of cases (viz, where either a scienter 
or the nature of the relationship between persons is in 
issue) facts tending to prove a similar transaction, 
although involving a distinct offense, are admissible for 
the purpose of showing either guilty knowledge or per¬ 
sonal intimacy, thus corroborating the direct evidence 


iiI mmi those distinct elements of the particular issue (or 
offense ) which is actually on trial. 

Facts tending to prove a similar, but distinct offense, 
are admissible for the purpose of raising an inference 
or presumption that defendant committed the particu¬ 
lar act with which he is charged. 

Pominonwealth v. Nichols, 114 Mass. 285. 

State v. Jackson (N. J.), 46 Atl. 767. 

Brevaldo v. State, 21 Fla. 789. 

Such evidence is admissible to explain or throw light 
on the act charged in the indictment, but not for the 
purpose of convicting the defendant of a substantive 
offense, committed anterior to such period. 

Nobles v. State, 127 Ga. 212. 

State v. Snover, 65 N. J. L. 289. 

United States v. Griego, 11 N. M. 892. 

State v. Eggleston, 45 Or. 346. 

State v. Thompson, 31 Utah, 228. 

State v. Brown (Iowa), 121 N. W. 513. 

('ommomvealth v. Shanor, 29 Pa. Sup. Pt. 358. 


Rejection of Instruction Xumber H. 


Defendant's instruction number B (R. p. 46). Be¬ 
cause of the fact that there had been introduced in 
evidence testimony tending to prove the commission 
of a number of acts of adultery, it was the purpose of 
instruction number B to point out to the jury clearly 
that nil tied re of the jurors must find beyond a reason - 
able doubt that an offense iras com mitted on a certain 
definite and specified day or niyht. the object being to 



prevent a verdict of guilty, if each individual juror found 
the defendant to he guilty of it separate and distinct 
offense, and if the jury were unable to unanitnouslv 
ajrreo upon one offense of which he was guilty. There 
( *an be no question, it is submitted, that this is the law. 
and if it is the law, the defendant was entitled to the 
benefit of it, and no reason is perceived why the said 
instruction should not have been granted. 

/iejection t,f Instructions Xumber (' and /). 

Instructions numbered C and L) (R. p. 40) likewise, 
n is submitted, contain correct statements of the law. 
and should have been given as a guide to the jury in 
reaching a determination in this ease. 

Twenty-screnth Assignment of fJrror. 

The refusal of tin* trial court to direct a verdict of not 
gnilty, upon defendant's motion, at the close of the 
Government's case, and at the close of all of the evi¬ 
dence in the case, on the ground that there was no suf¬ 
ficient evidence to prove beyond a reasonable doubt 

I hat the defendant was a married man at the time of 

the alleged commission of the offense, and because there 

had been no evidence identifying the parties, is assigned 
as error. 

1 here is not a line of evidence to show that a marriage 
license mas erer issued to Raymond O. Kleindienst. 

II ithont it a valid marriage cannot be performed. 

The evidence in this case upon the subject of the de¬ 
fendant's marriage is as follows: 

1. A copy of an application for a marriage license (R 

P- 14). 

2. A certificate of a minister that he married two 
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named persons. (R. p. 15.) 

3. A deed from the defendant to a Viola S. Klein- 
dienst. 

4. The testimony of George C. Wise, that he had been 
to the home of the defendant and was there introduced 
to a lady as Mrs. Kleindienst. 

5. The testimony of <\ L. Dalrimple, that defendant 
introduced him “to his wife some years ago” and that 
defendant and the lady lived together in the next house. 

6. The testimony of George 11. Williams, that after 
his arrest, the defendant stated that he was very sorry 
for his wife: that she was a good woman, and he was 
very sorry on that account; that witness had been to 
the defendant’s house two or three years ago; that a 
lady admitted him; that witness talked to the lady, 
and to whom the defendant gave his pay check. 

There are four reasons why this evidence is not suf¬ 
ficient to prove beyond a reasonable doubt that the 
defendant was a married man. 

1. No valid marriage can be performed without a 
marriage license, and there is no evidence to show that 
anv was ever issued. 

2. There is no identification of the parties. 

3. Part of the above evidence, at most, amounts only to 
an admission or confession, and marriage cannot be so 
proved in a criminal case. 

4. The balance of this evidence amounts only to a 
reputation of being a married man, and marriage can¬ 
not be thus proven in a criminal case. 

The marriage of the defendant is an essential element 
of the crime alleged, and the trial court should have 
directed a verdict of not guilty because of the entire 
failure of the proof to show the marriage. 

This assignment of error will present the following 
questions, showing the failure of the evidence, from 
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three aspects, to measure up to the standard required 
by law. 

I. There is no legally sufficient proof of marriage. 

II. No identification of the parties. 

III. Marriage in fact, as distinguished from one in¬ 
ferable from circumstances, must be proven. 

I. 

% 

There is no legally sufficient proof of marriage. 

There is no proof that a marriage license was ever 
issued, authorizing anyone to marry the defendant, and 
no valid marriage can be performed without a license 
first issued. A valid marriage must be proven before 
there can be a conviction of adultery. 

1. General Reputation of Marriage. 

In 1 Wharton Or. Ev. (10 ed.) at p. 405, the author 
says: 

“Thus the burden is upon the prosecution to 
establish an actual marriage in prosecutions for 
bigamy, polygamy, adultery, and criminal con¬ 
versation ; proof of marriage in such cases, by 
common reputation, or proof of living together, 
is not sufficient.” 

The following authorities support the proposition that 
the fact of marriage, in a prosecution for adultery, can¬ 
not be established by a general reputation: 

Buchanan v. State, 55 Ala. 154. 

Wedgwood’s Case, 8 Me. 775. 

State v. Hodgskins, 19 Me. 155. 




1 Iain's Tase, 11 Me. 391. 

State v. Hood, 12 Y r t. 392. 

Wood v. State, 62 Ga. 406. 

Graft v. State, 78 S. E. 776. 

Miner v. People, 58 Ill. 59. 

romnionwealth v. Littlejohn, 15 Mass. 162. 

West v. State, 1 Wis. at p. 218. 

Morris v. Miller (Eng.) 4 Burrows at p. 2059. 

Gaines v. Keif, 12 How. (U. S.) at p. 560. 

Gaines v. Hennen, 24 IIow. (U. S.) at p. 605. 

Patterson v. Gaines, 6 How. ( IT. S.) at p. 597. 

2 Kent Pomp. 12 (‘<1. at p. 88. 

The evidence of the witness Williams (K. p. 30) that 
In* had been to defendant's house two or three vears 
ago; that he saw a lady at the house and talked to her; 
that she admitted him; that she directed witness to the 
second floor, where the defendant was, and that defend 
ant gave to the lady his pay check: the evidence of the 
witness Wise (K. p. 17), that he had been to defend¬ 
ant s home, ami while there defendant introduced wit¬ 
ness to a lady as Mrs. Kleindienst; and the evidence 
of Dalrimple (K. p. 17), that defendant had intro¬ 
duced him “to his wife some years ago,” amounted to 
an effort to prove by general reputation that the defend¬ 
ant was married. 


2. Proof of marriage by confession or admission. 

In State v. Libby, 44 Me. 472, which was a prosecu¬ 
tion for adulterv, tin* Gourt said: 


“The confessions or declarations proved were 
only that the defendant said he had a wife and 
family, and that he introduced his supposed wife 
as Mrs. Libby, or as his wife.” 



I his testimony was held insufficient to support a con¬ 
viction. 

In Ham’s case, 11 Me. 391, it appeared that the ac¬ 
cused, in renting a house, stated that his family con¬ 
sisted of a wife and one child, and it was held that such 
e\ idence was not sufficient proof of marriage to sustain 
a conviction of adultery. 

Proof of marriage in a prosecution for adultery can¬ 
not be made by a confession of the defendant. 


State v. Libby, 44 Me. 472. 

People v. Isham, 109 Mich. 72. 

People y. Lane, 49 Mich. 340. 

People y. Lambert, 5 Mich, at p. 365-66. 

State y. Armstrong, 4 Minn. 335, at p. 344. 

State v. Winkley, 14 N. H. 480, at p. 494. 

People v. Humphrey, 7 Johns 314. 

In People v. Isham, 109 Mich. 72, a prosecution for 
adultery, the Court said as to the marriage of the de¬ 
fendant, the rule seemed well settled that an extra¬ 
judicial confession will not support a conviction. 

A conviction of bigamy based upon a confession of 
the first marriage will not be sustained without further 
proof thereof. 


People v. Lambert, 5 Mich. 349, 365-366. 

People v. Humphrey, 7 Johns (N. Y.) 314. 

State v. Rosswell, 6 Conn, at p. 449. 

The evidence of Williams (R. p. 29) that after his 
arrest defendant said Ik* was sorry for his wife; of Wise 
< R. p. 17) that defendant spoke of his wife, and Dal- 
rimpie (R. p. 17) that defendant introduced witness 
“to his wife some years ago,” and the deed from a Ray- 



nion(1 O. Kleindienst to Viola S. Kleindienst which was 
received in evidence (R. p. 17) was such that at best, 
it was an effort to prove marriage by confessions and 
admissions. 


Vo Identification of the Parties. 

Even though it be held that the application for a mar¬ 
riage license produced from Rockville, Maryland, is ad¬ 
missible in evidence, there has been no identification of 
the parties, either of tin* defendant, or of the woman 
named in the application for a marriage license, as the 
name there was Viola Hendrickson, and there is not a 
line of testimony in the case that the woman with whom 
the defendant was living was ever Viola Hendrickson. 

It has been held that even where a marriage license 
was properly introduced in evidence, the failure of the 
evidence to identify the defendant as the same person 
mentioned in the marriage license, was fatal in the 
prosecution. Likewise, if it Ik* held that the applica¬ 
tion for a marriage license, together with the return 
of the minister, is proper evidence in this case, then there 
is a total failure to identify the defendant as being 
the person named in said records, and its failure to 
identify him is a fatal failure of proof, and for which 
a verdict of not guilty should have been directed. 

There must be evidence to identify the parties as being 
the same parties mentioned in a marriage certificate and 
the marriage license. 


Wedge wood's case, 8 Me. 75. 

Commonwealth v. Narcross, 9 Mass, at p. 493. 
People v. Broughton, 49 Mich. 339. 
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People v. Isham, 109 Mich. 72. 

State v. Isenhart, 32 Or. at p. 173. 
State v. Springer, 40 Utah, at p. 480. 
State v. Winkley, 14 N. H. p. 494. 


marriage certificate is not sufficient evidence, with¬ 


out proof of the identification of the parties. 

People v. Broughton, supra, and other cases 
cited. 

People v. Hess, 85 Mich. 128. 


III. 

Marriage in fact as distinguished from one inferable 
from circumstances , must be proven. 

The authorities are agreed that in a prosecution for 
a marriage in fact must be proven, as dis¬ 
tinguished from one inferable from circumstances: 

State v. Hodgskins, 19 Me. 155. 

Miner v. People, 58 Ill. 59. 

State v. Libby, 44 Me. 4G9, at p. 472. 

State v. Armstrong, 4 Minn. 335. 

State v. Winkley, 14 N. H. 480, at p. 494. 

State v. Bowe, 61 Me. 171. 

In State v. Armstrong, 4 Minn., at p. 344, which was 
a prosecution for adultery, it was said: 

‘‘Marriage and deaths, in civil actions involv- 
ing questions of inheritance, the legitimacy of 
heirs, etc., may often be proven by admissions 
of the parties, inscriptions upon tombstones, 
memoranda in family Bibles, and a variety of 




circumstances which are admitted for conveni¬ 
ence and from necessity. Hut in criminal prose¬ 
cutions for bigamy, or in adultery, where the 
offense depends upon the defendant being a mar¬ 
ried man or woman, the marriage must be proven 
in fart, and a conviction cannot be had upon the 
admissions of the defendant. 7 Johns 314, Peo¬ 
ple v. Humphrey.” 

I low can it be seriously contended that the evidence 
in this case, upon tin* <|iiestion of marriage, measures 
up to tin* standard which the law has established? 

Twenty-vij/hth ami Twenty-ninth Assif/nnietits of Error. 

For convenience the twenty-eighth and twenty-ninth 
assignments of error, which complain of the ruling of 
tin* trial court, in the admission and exclusion of evi¬ 
dence, will be treated together. 


I. 


Evidence of Prior Improper Relations. 

The witness Mary Young, over the objection of the 
defendant, was permitted to testify to improper famil¬ 
iarities prior to the date of the offense alleged in the 
indictment. Likewise the witnesses Dunlop, Diggs, 
Cooper, and Emma Hooper were permitted to testify 
over the objection of the defendant, to various acts of 
misconduct of the defendant, all prior to the time alleged 
in the indictment. All of this evidence was objected to, 
upon the ground that evidence of prior improper rela¬ 
tions is not admissible until some evidence has been 
introduced tending to prove the offense charged in the 




indictments. 

The theory upon which the law admits evidence of 
prior improper relations is that it throws light upon 
the nature of the relationship between the parties named 
in the indictment, and thus tends to corroborate the 
evidence supporting the particular offense alleged; 
obviously, until some evidence has been introduced tend- 
inf/ to prove the defendant guilty of the offense alleged, 
there is nothing in the case to corroborate. 

In Lawson v. State, 20 Ala. 65, it is said: 

“It will be observed # * * it (evidence of 

prior familiarities) is prima facie irrelevant, and 
that, when offered, its relevancy should be shown 
by its connection with acts already in evidence 

People v. Flaherty, 162 N. Y. at p. 542: 

“Hut it will be observed that while evidence 
of this character is admissible, it is so for the 
purpose of corroboration only. It is not admis¬ 
sible and never was for the purpose of showing 
the commission of separate offenses of the char¬ 
acter of the one charged in the indictment in 
order to convict the defendant of one of the crimes 
thus proved. The receipt of evidence of this char¬ 
acter necessarily presupposes the introduction of 
some evidence at Ictist tending to prove the crime 
charged in the indictment, for until evidence 
tending to prove the crime charged has been in¬ 
troduced, there is nothing to corroborate, and, 
therefore, there is no justification for the intro¬ 
duction of evidence indicating that the parties 
had sustained similar relations to each other on 
prior occasions.” 
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In Bass v. State, 103 Ga. 227, at p. 231, it was held 
that after evidence which tended to prove the offense 
alleged, the State could supplement this evidence by 
proving conduct, such proof throwing light upon the 
relations, as tending to illustrate the real nature of their 
conduct upon the occasion charged in the indictment. 

In State v. Guest, 100 N. C. 410, the Court said: 

“As evidence they (prior improper acts) can 
only be considered by the jury in determining 
the character of the acts committed * * * of 

which there must hare been some evidence” 

Evidence of prior improper relations is admissible 
only for the purpose of explaining subsequent conduct, 
and not for the purpose of convicting the defendant of 
the prior act as an offense. Evidence of this character, 
however, is only relevant where there is some evidence 
tending to prove the offense charged in the indictment, 
the commission of which offense may be rendered more 
clear by the admission of evidence of the prior conduct 
of the parties. 

Lawson v. Shite, 20 Ala. 65. 

Common wealth v. Merrien, 14 Pick. (Mass.) 
518. 

Bass v. State, 103 Ga. at p. 231. 

State v. Ilenderson, % 84 Iowa, 161. 

State v. Guest, 100 N. C. 410. 

State v. Kemp, 87 N. C. 538. 

State v. Peppin, 88 N. C. 646. 

2 C. J. p. 23, sec. 45. 

2 Ency. L. & P. 285. 


The attention of the Court is respectfully invited to 
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the fact that in the case at bar, the trial justice per¬ 
mitted the Government, over the objection and excep¬ 
tion of the defendant, to immediately proceed with evi¬ 
dence tending to prove prior improper relations, with¬ 
out regard to the fact that not a line of evidence had 
been introduced even tending to prove the offenses al¬ 
leged in the indictment. It will not do to say that this 
is simply a matter of the order of proof, controlled by 
the discretion of the trial court, for it must be remem¬ 
bered that in this case the Government did in fact 
introduce evidence of prior improper relations, for 
the very purpose of proving the commission of a prior 
offense, for which it subsequently, with the approval 
of the trial justice, asked a conviction. The evidence 
of prior improper relations was not introduced in this 
case for the purpose of showing the relationship of the 
parties , and throwing light upon the offense alleged in 
the indictment . as the law requires. 

Thus it has been held that evidence of prior 
relations is only admissible for the purpose of 
throwing light upon the offense charged in the 
indictment, and then only after proof has been 
offered tending to prove the offense alleged, and 
that such evidence is never admissible for the 
purpose of convicting the defendant of an offense 
prior to the one alleged. 

Nobles v. State, 127 Ga. 212. 

State v. Suover, 65 N. J. L. 289. 

United States v. Griego, 11 N. M. 392. 

State v. Eggleston, 45 Or. 346. 

State v. Thompson, 31 Utah, 228. 

State v. Brown (Iowa), 121 N. W. 513. 

Commonwealth v. Shanor, 29 Pa. Super. Ct. 
358. 
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It is tin* function of Gourts to decide cases, not ab¬ 
stract questions of law, and in this case, the ruling of 
the trial justice in permitting evidence of prior improper 
relations to be admitted, when there was no evidence 
in the case even tending to prove the offense alleged in 
tin* indictment, becomes important, for the very reason 
that the action of tin* trial justice permitted the Gov¬ 
ernment to put in evidence proof of a prior offense, for 
which it subsequently asked a conviction, though such 
procedure is in the very teeth of every adjudicated case 
to which counsel for the defendant have had access. 

Again, it will not do to say that the date alleged is 
immaterial, and that the Government may prove, under 
tin* charge* in the indictment, an offense committed on 
a prior date; for the reason that the Government had 
its opportunity to elect and specify and identify any 
offense for which it would ask a convic tion, but declined 
to do so, and having declined to do so, it must be held 
to the offense as alleged, because in the name of fair¬ 
ness and justice to a defendant, he must be given some 
idea of the offense for which lie* is being tried, in order 
that lie* may object to incompetent, irrelevant and im¬ 
proper testimony. There is not in this case a line of 
testimony even tending to prove the offense alleged in 
the* first count of tlie indictment, as having been com¬ 
mitted on the 5th day of Marc h, 1915. 

The result of the ruling of the trial court, in permit¬ 
ting evidence of prior improper relations, extending 
over a period of three years, regardless of the fact that 
no evidence had been introduced tending to prove the 
offense alleged, was to cast a drag net, and the subse¬ 
quent ac tion of the Government's attorney demonstrates 
that this was his object and purpose, for after intro- 
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during evidence at random, of improper relations, ex¬ 
tending over a period of three years, the Government 
at the eleventh hour, and just a moment before the case 
was argued to the jury, elected to go to the jury upon two 
offenses, both anterior to the dates alleged in the indict¬ 
ment, and the result was that evidence introduced sup¬ 
posedly upon the theory of throwing light upon the of¬ 
fenses alleged in the indictment, was in fact introduced 
by tin* Government for the purpose of proving the com¬ 
mission of a substantive offense, and for which offense 
the Government eventually asked a conviction. 

Why thus deceive the defendant? Why this camou¬ 
flage? 

A case might well be conceived where the trial court 
would be justified in admitting evidence of prior im¬ 
proper relations, before there had been proof of the 
offenses alleged, upon the assurance of the Government 
that it would follow such evidence by proof of the of¬ 
fenses alleged, and thus the trial court in controlling 
the order of proof, would commit no error. But that 
is not the case at bar, for here the Government intro¬ 
duced evidence of prior improper relations, not for tin* 
purpose of throwing light upon the offenses alleged, but 
for the sole and only purpose of subsequently, and at 
the last moment, asking a conviction of a substantive 
offense upon such evidence thus produced. 

II. 

Other In competent Evidence. 

Upon cross-examination, Fred Scott, a witness pro¬ 
duced on behalf of the defendant, was asked the fol¬ 
lowing question (R. p. 37-38) : 

By Mr. Hawken: 
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G- You have been running a gambling place, have 
you not? 

1° " hb b question the defendant then and there duly 
excepted, but the Court permitted the question to be 
asked, and thereupon the counsel for the Government 
repeated the question: “Have you been running a gamb¬ 
ling house?” (K. p. 38.) 

To which the defendant duly excepted, but the wit¬ 
ness was permitted to answer. 

And thereupon the witness was asked: 

G- You have been arrested for it, have you not? 

To all of which questions the counsel for the defend¬ 
ant duly objected, but the court overruled the said ob- 
je< tions and permitted the questions to be answered. 

It is improper to ask a witness whether he has been 
running a gambling place, and it is improper to ask a 
witness whether he has been arrested. 

Section 1067 of the Code provides that evidence of 
the co// riction of a witness may be introduced to affect 
his credibility, but nowhere in the law is it provided, 
or has it ever been held, that the fact that a witness 
has been arrested and accused, falsely or otherwise, of 
having committed a crime, such fact may be brought 
out in evidence. 

I he citation of authority to sustain the impropriety 
of the questions asked is not necessary; that said ques¬ 
tions are improper is well known; that the obvious 
purpose and effect of such questions was to prejudice 
the defendant in casting an unjust reflection upon one 
of his witnesses, is manifest. 

As appears on page 31 of the record, after Clarence 
D French had testified that he was night clerk at the 
St. James Hotel and had been for some time, that he 
remembered an instance when a person registered there 
as Mr. A. B. Kellv, he was asked: 
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(2- ill you state what the person who regis¬ 
tered there as Mr. A. B. Kelly said to you? 

And he answered: “He said she was his wife.” 

And thereupon the witness was further asked what 
was said, and replied that this party said that his wife, 
Mrs. Kelly, was there; that his wife was staying at the 
hotel, and she was expecting him and he would go to 
her room. 

All of which evidence was introduced over the objec¬ 
tion and exception of the defendant. 

It is submitted the trial court committed error in 
admitting this evidence, because there was nothing tend¬ 
ing to show that the person who registered as Mr. A. B. 
Kelly was the defendant. There was no evidence iden¬ 
tifying the party who registered as Mr. A. B. Kelly as 
the defendant, and until further evidence that the person 
who registered was the defendant, it was error to have 
admitted in evidence the conversation between the night 
clerk and the person to whom the clerk was talking. 

Thus in Sabens v. United States, 40 App. D. C. 440, 
evidence was introduced over the objection of the de¬ 
fendant to the effect that an improvised saw was found 
in the cell of the defendant, which cell was occupied 
by the defendant and another prisoner, and to which 
others had access. 

The Court, holding this evidence inadmissible, said: 

“Inasmuch as any one of many prisoners 
may have secreted this saw, we need not pass 
upon the question whether the testimony would 
otherwise have been admissible, since a finding of 
the jurif should he based upon evidence, and not 
conjecture” (Italics ours.) 



Thirtieth \sxiffnment of Error. 


Tin* misconduct during tin* trial of this case, of the 
Assistant l nitcd States Attorney, who conducted the 
prosecution, constitutes this assignment of error. 

At the outset, tin* attention of the Tourt is respect¬ 
fully invited to the fact, that throughout this trial the 

Assistant I nited States Attorney persisted in mnkiiur 

• * ^ 

remarks and statements in the presence and hearing of 
the jury, when there was nothing pending before the 
ro,, rt, the effect of which remarks could not have been 
‘•ther than to prejudice the defendant. Any one inci¬ 
dent. or any one or two. may not be considered sufficient 
lo <<»istitute reversible error, but it is earnestly insisted 
that tin* continued and persistent course of misconduct 
ii|mui the part of the Assistant District Attorney must 
necessarily have prejudiced the minds of the jury. 
W Ihmi there is no motion pending before the court, and 
"hen tin* Assistant District Attorney arises to make 
no motion, but to emit a tirade, criticizing the defend¬ 
ant. or his counsel, or stating facts as to which there 
is no e\ idence, and as to which there can be none because* 
ef its inadmissibility, no reason is perceived for the* 
choice of such conduct lest it he a deliberately designed 
ellort to get before the jury that which cannot legally 
and properly he placed before them, or to endeavor to 
prejudice the defendant and his cause before those who 
are about to pass judgment upon him. It is not contended 
that any one or two instances would necessarily con¬ 
stitute reversible error, but it is submitted that such 
a determined course of persistent conduct, as is revealed 
by the following facts from the record, constitutes re¬ 
versible error and would justify condemnation; the prac¬ 
tice of public officials endeavoring to secure a conviction 
by such methods is to be deprecated, at least. 

(1 ) During the cross-examination of the witness Ger¬ 
trude Meyers, who was a prostitute, the defendant’s 
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counsel asked her her name, and the witness replied 
that she was a married woman and would not tell who 
she was for her baby’s sake ( R. p. 27-28). W hereupon the 
Assistant District Attorney arose, there being nothing 
pending before the Gourt, and said in the presence and 
hearing of the jury (It. p. 28) : 

“If your honor please, this is a pretty pathetic scene 
here, and I think if this woman is a married woman and 
has a child two or three years of age and that the 
people who are close to her don't know that she is en¬ 
gaged in this life, it does not seem, unless counsel has 
definite information, that he ought to put this woman 
in that position.** 

There* was i.vidence to justify these statements of 

fact. 


(2) Another instance of conduct of the Assistant Dis¬ 
trict Attorney, highly improper and manifestly preju¬ 
dicial, occurred during the argument of the appellant's 
counsel (R. p. 47) : 

Mr. Wampler (during his argument to the jury) : If 
anybody has been wronged, she has been wronged. She 
lias faith in this man-(Referring to Mrs. Klein- 

dienst.) 


Mi*. Hawken: She* did not go upon the witness 
stand- 

Mr. W ampler: And sin* was not called bv you- 

•/ •/ 

Mr. Hawken: And you were afraid to call her- 

( R. p. 471. 

Mrs. Kleindienst was under subpoena by the Govern¬ 
ment ( R. p. 34), and she was not called to the witness 
stand by the Government (R. p. 34). It is submitted 
that counsel for the defendant did not go out of the 
record in the remarks made and that the statement of 
the Assistant District Attorney, “Vo// mere afraid to 
rail her," referring to a witness not under subpoena by 


» 



the defense, was highly improper, was made for the 
obvious purpose of prejudicing the defendant’s cause 
before the jury, and could have had no other effect. 

In Johnson v. State, 03 Miss. 313, the defendant 
failed to call his wife as a witness in his behalf, 
and tin* court held that if his failure to do so 
could be construed as a circumstance against 
him, his privilege and option in the matter would 
be annulled and he would be compelled in all cases 
to introduce her or run the hazard of being 
convicted on a constrained, implied confession or 
admission, or to make explanation for not intro¬ 
ducing her. And upon this, as other grounds, the 
lower court was reversed. 

(3) An instance of highly improper conduct upon 
the part of the Assistant District Attorney is shown 
on page 24 of the record, where it appears that after 
a witness for tin* (lovernment had been asked by counsel 
for the defendant if she had not on a prior occasion 
made contradictory statements, which she denied, and 
related what she* claimed to have said on the occasion, 
the following occurred: 

Bv Mr. Hawken: 

Q. Did you tell me of this conversation? 

And after the defendant’s counsel had objected to 
the said question < R. p. 24), and after the Court had 
sustained the objection (R. p. 24), the Assistant District 
Attorney, notwithstanding the ruling of the Court in 
excluding testimony as to what the witness had said 
to him, and in the teeth of the Court’s ruling, and when 
there was nothing pending, nevertheless put before the 
jury that which the Court had expressly ruled out, when 
he arose and made this statement: “If this woman came 
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to me the very next day and stated to me what she has 
stated on this stand, occurred between her and Mr. 

W ampler, it does seem to me that that would be material 
to this ease.” (R. p. 24.) 

The obvious purpose of that statement was to mislead 
the jury into the belief that an oft-repeated tale gathers 
verity with each repetition thereof; and to tell the jury 
that the witness had made the same statement to him 
that she had made upon the stand. The Court perceived 
the improper character of the question calling for such 
testimony and notwithstanding the Court ruled it out, 
the Assistant District Attorney put it in, and it is to pre¬ 
serve the rights of defendants and to protect them from 
such practices as this, that this conduct is assigned as 
error in this case and brought to the attention of this 
Court for correction. 

The prosecuting attorney should not be allowed 
to state what he expected to prove by a witness, 
where objection has already been made and the 
testimony rejected. Newby v. People, 28 Colo. 
16; Flint v. Com., 81 Ky. 186; Leahy v. State, 
31 Nebr. 566. 

This is an indirect method of influencing, im¬ 
properly, the minds of the jurors by suggesting 
the existence of prejudicial facts which the Court 
has adjudged to be incompetent and improper. 
Randall v. State, 132 Ind. 539. 

(4) A further instance revealed by the record, of con¬ 
duct improper upon the part of the Assistant District 
Attorney, is to be found during the cross-examination 
of Gertrude Meyers, record page 28: 

By Mr. Wampler: 

Q. Have you been drawing witness fees since the 12th 
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day of April? What is your answer? 

A. You can go and see for yourself. 

Q. I would rather have you answer. 

Mr. Ilawken: If your Honor please, this is a Govern¬ 
ment witness, as Mr. Wampler knows, and she is under 
subpoena, and has been under subpoena as the records 
of this Court will disclose. She has been before the 
Grand Jury and has come here to testify in this case 
and the Government pays her $1.25 per day. 

Where the prosecuting attorney arguing upon 
an offer of evidence which is incompetent, argues 
as to its effect with the evident intent of prejudic¬ 
ing the jury against defendant it is error. People 
v Lee Chuck, 78 Cal. JUT, 20 Pac. 719. 

To allow a persistent interposition of technical 
objections by the prosecuting attorney while de¬ 
fendant is examining or cross-examining a wit¬ 
ness is error. People v. Benson, 52 < *al. 380. 

It was the purpose 1 of counsel for the defendant to 
test the truthfulness and veracity of the witness Ger¬ 
trude Meyers, and counsel, it is submitted, was entitled 
to know whether or not the witness was honest enough 
to answer, that she had been receiving witness fees for 
nearly a month, without the suggestion from the As¬ 
sistant District Attorney. Of course, there was nothing 
improper in the witness receiving fees for nearly a 
month, but it was the desire of counsel for the defendant 
to know whether or not the witness would hide and 
conceal this fact, or whether or not she would truth¬ 
fully, honestly and frankly admit the fact. When the 
witness began to hedge, and hesitate, a.s show n J t 
answers to the foregoing questions, then it was, there 
being no motion pending before the Court , and without 
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arising for the purpose of making a motion , that the As¬ 
sistant District Attorney made the remarks above ob¬ 
jected to. The purpose and object of making the remarks 
could not have been other than a desire upon his part 
to reassure the witness that she had no reason to con¬ 
ceal the fact of having received fees, and to make this 
reassurance, before she denied the facts as they existed. 
If such conduct as this is to be approved, then the value 
of cross-examination is destroyed. 

Again, another objection to the said remarks of the 
Assistant District Attorney is to be found in the fact 
that he deliberately placed in the record and before the 
jury a fact which he either knew, or should have known, 
was not in the case, and which he had no right to put in 
the case, namely, the fact that the witness had testified 
before the grand jury. This statement that the witness 
had testified before the Grand Jury, the Assistant Dis¬ 
trict Attorney knew, or In* should have known, was not 
legal, competent and proper testimony, and could not 
legally have been introduced in evidence, and the obvious 
purpose of making that statement was to lead the jury 
to believe that the witness had testified before the Grand 
Jury and had there given the same testimony as upon 
the witness stand, and again was he seeking to have 
the jury believe that a statement is impressed with verity 
bv the fact of its having oft been repeated, and that a 
statement gathers verity with each repetition thereof. 

(5) Another instance of highly improper conduct up¬ 
on the part of the Assistant District Attorney is to be 
found at page 37 of the record. The defendant’s coun¬ 
sel was laying the proper foundation to impeach Mary 
Young when she was upon the witness stand. 

I Record p. 37.) 

By Mr. Wampler: <2- Rook at those two men there. 
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A. No, sir, I don't know either one of them. 

Q. I will ask you whether or not, in talking to those 
two men, you stated that you did not like Kleindienst 
because he did not like niggers, and that you were going 
to get him the best you could; make it hard for him? 

A. No, sir, I don’t remember making any such threat 
as that. 

Mr. Wampler: I withdraw the question. 

Mr. Hawken: But it seems to me that if there is a 
contradiction- 

Mr. Wampler: There is nothing- 

Mr. Ilawken: I am going to object to the question, 
to asking such a question, because if there is a contra¬ 
diction to be had of Mary Young, when counsel has not 
the information in his mind, so he can frame the same 
question twice, it does not seem as if there is any foun¬ 
dation for the question. 

What could have been the purpose of the Assistant 
District Attorney in making the above remark other 
than an effort to prejudice the defendant’s cause? 

In State v. Irwin, 60 L. R. A. 716, the court, in 
condemning the prosecutor for improper conduct, said: 

“It will be observed from the foregoing author¬ 
ities that the courts do not look with favor upon 
the action of prosecutors in going beyond any 
possible state of facts which can be material as 
to the guilt or innocence of the defendant in a 
particular case for which he is upon trial. Prose¬ 
cutors too often forget that they are a part of 
the machinery of the court and that they occupy 
an official position, which necessarily leads jurors 
to give more credence to their statements, action, 
and conduct in the course of the trial and in the 
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presence of the jury than they would give to 
counsel for the accused. It seems that they fre¬ 
quently exert their skill and ingenuity to see how 
far they can trespass upon the verge of error and 
generally in so doing they transgress upon the 
rights of the accused. It is the duty of the prose¬ 
cutor to see that a defendant has a fair trial, 
and that nothing but competent evidence is sub¬ 
mitted to the jury, and above all things, he should 
guard against anything that would prejudice the 
minds of the jurors and tend to hinder them from 
considering only the evidence introduced. When 
he ha8 submitted all the facts in the case to the 
jury he should be content, but he should never 
seek by any artifice to warp the minds of the 
jurors by inferences and insinuations” (Italics 
ours.) 

People v. Fielding, 46 L. K. A. 641: 

“When such improper conduct is carried so 
far that the right to a fair trial is infringed, the 
court, on appeal, is bound to correct the wrong. 
People v. Montague, 71 Mich. 447, 39 N. W. 585.” 

And in Vaughan v. State, 58 Ark. 353, 24 S. W. 885, 
it was said that whenever it appears to the court that 
any prejudice has most likely resulted from improper 
and unwarranted statements of the prosecuting attor¬ 
ney, it will not hesitate to reverse a conviction on that 
ground. 

In Ivy v. Georgia, 113 Ga. 1062, where a solicitor 
general in his address to the jury used improper 
language, not authorized by the evidence or any fair 
deduction therefrom * * * the Georgia court stated 



that it reversed the judgment and granted a new trial 
in the interests of justice and of fair and impartial trials. 

It is not the duty of the prosecutor to convict by ille¬ 
gitimate and unfair means, and while the court will 
allow for the zeal which is the natural outcome of a 
legal contest, if by that zeal he is permitted to use 
unfair and unjust means to procure a conviction it will 
be reversed. People v. Lee ('buck, 78 Cal. 317. 20 Pac. 
719; State v. Irwin (Ida. 1903) 71 Pac. 008; People v. 
Carr, 01 Mich. 702, 31 X. E. 590; People v. Dane, 59 
Mich. 550, 20 N. W. 781. 

Thirtg-first Assignment of Error. 

Remarks by the Trial Justice in the presence and 
hearing of the jury, manifestly prejudicial to the defend¬ 
ant, are assigned as error. 

(1) The Court on page 34 said: 

The Court: “There is no presumption either for the 
defendant or against him, certainly not against him, no 
presumption one way or the other.” 

1 2) Upon rejection of certain evidence offered by 
the defendant, the following occurred: 

Mr. Wampler: Your Honor rules that out? 

The Court: Surely. The reason for it is palpable. 
The fact that a female is in that condition, is no proof 
conclusive that she had not or did not engage in sexual 
intercourse. * * * Such instances have happened. 

(R. p. 36.) 

The remarks just quoted must have made a strong 
impression upon the minds of the jury. The proof 
offered by a defendant is not required by law to be 
conclusive proof , because any evidence which tends to 
throw light upon the issue is admissible; its weight and 
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value is for the jury, and there is no rule of law reject¬ 
ing testimony because it is not “proof conclusive .” 

(it) During the argument of counsel for the defen¬ 
dant, the Court interrupted him and said (R. p. 47) : 
“Ah a matter of fact, you cannot invoke any of the 
benefit that might accrue to Mrs. Kleindienst because 
of this man’s acquittal. She did not elect to take the 
witness stand. She was not called.” 

To the above remark of the Court in the presence and 
hearing of the jury, the defendant duly noted an ex¬ 
ception. (R. p. 47.) 

The wife of the defendant was under subpoena by the 
Government (R. p. 34) and she was not called to the 
witness stand. The defendant was entitled to the ben¬ 
efit of the failure of the Government to call any witness 
to the stand, whom it had under subpoena and present 
in court, but the defendant’s counsel was not seeking 
to invoke any benefit from the failure of the Government 
to call Mrs. Kleindienst to the witness stand, and had 
not referred to its failure to so call her. The remark 
of the defendant’s counsel (R. p. 47) : “If anybody has 
been wronged, she has been wronged. She has faith 
in this man,” it is submitted, did not call forth the re¬ 
marks made by the Court. The effect of that statement 
by the Court, in the presence and hearing of the jury, 
was to lead the jury to believe that Mrs. Kleindienst 
had a right to take the witness stand if she chose to do 
so. She teas not in a position to make an election, until 
actually called and placed upon the witness stand, and 
then she might elect or not, to testify against her hus¬ 
band. Until actually called she could not make an 
election, and the obvious impression produced by the 
remark of the Court was that she could voluntarily elect 
to take the witness stand in behalf of her husband. 



72 


Thirty-second Assignment of Error. 

The Court sentenced the defendant under the pro¬ 
visions of the U. S. Penal Code to serve a period of three 
years in the penitentiary (R. p. 4) and to the imposition 
of which sentence the defendant noted an exception and 
moved to strike out the same (R. p. 4, 53). The pro¬ 
visions of Section 874 of the Code of the District of Co¬ 
lumbia prescribe the punishment for the crime of 
adultery; a fine not exceeding $500 or imprisonment 
for one year, or both; the defendant should have been 
sentenced under this section of the D. C. Code, and not 
under Section 31G of the Penal Code of the United States 
which prescribes a punishment of imprisonment for not 
more than three years; therefore, the said sentence im¬ 
posed is excessive, improper and illegal for the follow¬ 
ing reasons: 

1. Section 316 of the Penal Code is contained in Chap¬ 
ter 13 of the Penal Code. The first section of Chapter 
13, namely, Section 311, provides as follows: “Except 
as otherwise expressly provided , the offenses defined in 
this Chapter shall be punished as hereinafter provided, 
etc.” What is meant by the phrase “except as otherwise 
expressly providedV’ It is meant thereby “except as 
otherwise expressly provided by law,” and as we find it 
otherwise expressly provided by law, namely, in Section 
874 of the D. C. Code, therefore, Section 31G is not ap¬ 
plicable to the District of Columbia. As further evi¬ 
dence that the phrase “except as otherwise expressly 
provided,” means as “otherwise expressly provided by 
law,” the attention of the Court is invited to the fact 
that each and every section in Chapter 13, U. S. Penal 
Code, provides punishment for violation of its provi¬ 
sions, and if the phrase “except as otherwise expressly 
provided,” does not mean, except as “otherwise expressly 
provided by law” then it is meaningless. 
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2. Section 341 of the Penal Code, which is the repeal¬ 
ing section of the U. S. Penal Code, does not repeal 
section 874 of the D. C. Code. 

3. In Johnson v. United States, 225 U. S. at p. 417, the 
United States Supreme Court said, in discussing the 
different punishments prescribed for murder in the 
Penal Code and in the D. C. Code: “The Codes had in 
the main special spheres of operation, and provisions 
accommodated to such spheres. There is certainly 
nothing anomalous in punishing the crime of murder 
differently in different jurisdictions. It is but the appli¬ 
cation of legislation to conditions.” 

The Court further said in Johnson v. United States, 
supra: 


“Congress certainly, in enacting the District 
Code, recognized the expediency of separate pro¬ 
visions for the District of Columbia. It was said 
at the bar, and not denied, that the District Code 
was not only the work of lawyers of the District, 
having in mind the needs of the District, but of its 
citizens as well, expressed through various organ¬ 
izations and bodies of them. In yielding to the 
recommendations Congress made no new prece¬ 
dent.” 

And further in discussing the difference between the 
provisions of the Penal Code and the Code of the Dis¬ 
trict of Columbia, the Supreme Court observed: 

“Having definite territorial operation , they can 
exist together. And, as said by the Court of Ap¬ 
peals y a cogent reason for the conclusion that they 
were intended to exist together is found in the re¬ 
pealing provisions of the Criminal Code y which y 
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in chapter lo, enumerates in detail the provisions 
repealed , and no reference is made to the District 
Code.” 

Wherein consider Sec. 874 of the I). C. Code prescrib¬ 
ing the punishment for adultery. 

Kemembcring that Section 874 of the I). C. Code pre¬ 
scribes as the punishment for the crime of adultery, a 
tine not exceeding #500, or imprisonment for one year, 
or both, and that, 

Section 316 of the U. S. Penal ('ode prescribes the 
punishment for adultery of imprisonment for not more 
than three years, 

The rule announced in Kndliek on Interpretation of 
Statutes p. 288 also establishes the error of the lower 
< 'ourt in sentencing the defendant under the provisions 
of the U. S. Penal Code: 

“Hence if there are two acts, * * * of 

which one is special and particular, and clearly 
includes the matter in controversy, while the other 
is general and would if standing alone, include 
it also; and if reading the general provision side 
by side with the particular one, the inclusion of 
the latter in the former, would produce a conflict 
between it and the special provision, it must be 
taken that the latter was designed as an excep¬ 
tion to the general provision.” 

The Charge of the Court to the Jury. 

In Fulton v. IT. 8., 45 D. C. App. at page 48, this court 
held it to I..- error to single out the defendant, and cal) 
attention to his interest in the result of the trial, and 
quoted from the charge of the trial justice, which quo- 
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tation is appended alongside of the charge in the c age 
bar: 


at 

Charge in Case at Bar 

“It is vour duty to take 
•/ •/ 

all the circumstances in 
this case, take the testi¬ 
mony of all the witnesses, 
whether they be the in¬ 
mates of brothel houses or 
not, and balance their testi¬ 
mony, weigh it, compare it 
and consider it, with the 
testimony of the defendant, 
having regard at the same 
time for the fact that when 
he offers himself as a wit¬ 
ness you have the right to 
regard the strong tendency 
to color or distort that evi¬ 
dence which is present with 
him because of his in¬ 
terest.” (R. p. 50.) 


Charge in Fulton Case 
“Where a witness has a 
direct personal interest in 
the result of the trial, the 
temptation is strong to 
color, pervert, or withhold 
the facts; the law permits 
the defendant, at his own 
request, to testify in his 
own behalf. The Defen¬ 
dant, Fulton, has availed 
himself of the privilege. 
His testimony is before 
you, and is to be considered 
along with the other evi¬ 
dence in the case. The deep 
personal interest which he 

inav have in the result of 
« 

the case should be consider¬ 
ed by you in weighing his 
evidence, and in determin¬ 
ing how far or to what ex¬ 
tent it is worthy of credit.^ 


This Court in the Fulton case said: 

“The jury in effect were given to understand 
that the defendant was the only witness who had 
a deep personal interest in the result of the trial. 
Grant that his interest was greater than that of 
any other witness, he should not have been singled 
out as the only witness whose testimony deserved 
close scrutiny.” (45 App. D. C. at p. 49-50.) 




The charge in the Fulton ease was erroneous, a for¬ 
tiori the charge in the case at bar constitutes reversible 


error. 


Furthermore , in the vane at bar, the Court assumes 
as a fart that there was present in the mind of the de¬ 
fendant a “strong tendency to color or distort” his evi¬ 
dence. \\ hat is there in the record to justify this as¬ 
sumption of a fact, and solemnly charging the jury, 
as a fact, that such a tendency was present with the 
defendant? The only justification for such a statement 
is the fact that the defendant testified in his own be¬ 
half. If this alone justifies a trial justice in assuming 
as a fact (as was done in the case at bar) that a defend¬ 
ant when he testifies in his own behalf, has “present 
with him" a “strong tendency to color or distort” his 
evidence: 


“It must be remembered that men may testify 
truthfully although their lives hang in the bal¬ 
ance, and that the law, in its wisdom, has pro¬ 
vided that the accused shall have the right to tes¬ 
tify in his own behalf. Such a privilege would 
be a vain one if the judge, to whose slightest 
word the jury, properly enough, give a great 
weight, should intimate that the dreadful condi¬ 
tion in which the accused finds himself should 
deprive his testimony of probability. The wise 
and humane provision of the law is that 'the per¬ 
son charged shall, at his own request, but not 
otherwise, be a competent witness.’ ” (Hicks v 
r. S., 150 r. S. 442.) 


In Edgington v. V. S., 164 U. S. 364, the Supreme 
Court reversed the conviction for the very reason that 
the trial court indicated to the jury, as did the court 
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at bar, that the evidence of good character was only of 
importance in a case where all the evidence leaves the 
mind in the state of doubt as to guilt or innocence. 

Charge in Case at Bar. Charge in Edgington v. 

“If, taking the evidence U . 8. 

in this case as a whole, in- “It is of value to them in 
eluding the evidence of the conflicting cases in deter- 
good character of the de- mining points in the case; 
fendant, there is raised in and yet, gentlemen, I have 
your minds a reasonable to say to you that evidence 
doubt that he is guilty of of good character is no de- 
the two offenses of adul- fense against crime actu- 
tery alleged against him in ally proved. If the defend- 
the indictment, he should ant in this case is proved 
be acquitted, but you are guilty of the crime charged, 
also instructed that evi- any good character borne 
dence of good character by him in his community 
must be weighed by you as is no defense. * * *” 

you weigh other evidence. 

# * # Previous good char¬ 
acter does not excuse the 
commission of erime. ,, (R. 
p. 51-52.) 

In Edgington v. U. S., supra, the Court said: 

“The circumstances may be such that an estab¬ 
lished reputation for good character, if it is rele¬ 
vant to the issue, would alone create a reasonable 
doubt, although without it the other evidence 
would be convincing” 

That the Court fell into error in charging the jury 
that they might convict the defendant of two separate 
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and distinct felonies charged in the same indictment 
( R. p. 4b} is established, it is submitted, bv the authori- 
ties cit(»d and discussed under the Seventh Assignment 
of Krrnr, ante page 31. 

CONCLUSION. 

I'he literature of the profession does not contain a 
more splendid example of the calm and dispassionate 
administration of justice, one worthy the emulation 
of all courts, than the case of Billings v. IT. S., 42 App. 
D. <\ 413, in which case this Court was considering the 
testimony of a prior arrest of the defendant, and the 
use before the jury of his photograph taken from the 
Rogues* (iallery. showing him to have a long criminal 
record. 

This Court observed: 


“In the present case it is not unlikely that the 
result would have been the same had the inadmis¬ 
sible testimony been excluded, but we cannot as¬ 
sume that it would have been. It clearly appear- 
^ t m was prejudicial to the de¬ 

fendant, it is our duty to reverse the judgment, 
to the end that he may have a fair and impartial 
trial 


And so in the case at bar, it appearing that error 
manifestly to the prejudice of the defendant, has been 
committed, the judgment of the lower court should be 
reversed, to the end that the defendant may have a fair 
and impartial trial, and if convicted, his conviction be 
secured according to the settled principles of the law 
and not at variance therewith. 





“Loyalty to the law, and rigid adherence to 
the rules it prescribes, is to the enlightened mag¬ 
istrate the plain path of duty, and in pursuing it 
he can fall into no error, nor run into any kind 
of danger.” (Smith v. Du Boise, C> Am. St. Rep. 
at p. 274.) 

Respectfully submitted, 

Daniel Thew Wright, 

T. Morris Wampler, 

Counsel for Appellant. 
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STATEMENT OF CASE 

The case as set forth in the brief on behalf of appellant 
fails to state a number of facts which should be brought 
to the attention of the court. For that reason, it is neces¬ 
sary in this brief to make reference to them. 

On May 12, 1915, the appellant (also referred to herein 
as defendant) was convicted in the Supreme Court of the 
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District of Columbia of committing adultery with one 
Margaret Stout (R. p. 3). The same Margaret Stout on 
May 3, 1915, had been convicted in said Supreme Court 
of the District of Columbia of the crime of maintaining 
a bawdy house. ( R. pp. 11, 13.) 

Before his arrest, appellant was a police detective at¬ 
tached to the Fourth Precinct (R. p. 38). On the night 
of April 10, 1915, in a raid made upon a house maintained 
by Margaret Stout, at 1819 Ontario Place, the appellant 
was found in a bedroom in said house. On this occasion 
the police of the Tenth Precinct had the house under ob¬ 
servation for a period of about one hour. They then sought 
to gain admittance thereto, but met with no response. They 
forced their way into the house, went upstairs and tried to 
open the door to the front bedroom, but found it locked. 
Lieutenant Lord, in charge of the raid, stated who he was, 
and asked to be admitted. There was no response. After 
about five minutes, having failed to gain admission to the 
room, the lieutenant began to force the door with his 
shoulder. At the same time, one of the police went to get 
the instrument used in forcing entrance to the house. Just 
as the latter returned, the appellant opened the door. At 
this time, appellant was fully dressed, but the bed in the 
loom was “mussed up" and “looked as though it had been 
occupied.” In the front room, the police found two women 
sitting on the bed dressed in chemise, the women being 
Margaret Stout and Ruth Stewart. (R. pp. 32, 33.) 

The appellant and the two women were placed under 
arrest and were taken to the Police Station (R. p. 32). 

Thereafter, namely, on April 19, 1915, the Grand Jury 
returned an indictment, in two counts, charging that ap¬ 
pellant on March 5, 1915, and on April 10, 1915, had com¬ 
mitted adultery with one Margaret Stout (R. pp. 1, 2.). 

On May 7, 1915, the case was called for trial. Counsel 
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for defendant asked the court to require the Government 
to announce whether the prosecution was maintained under 
Section 316 of the U. S. Penal Code, or Section 874 of the 
Code of the District of Columbia. The Government an¬ 
nounced that the prosecution was under the Penal Code. 
The offense is precisely the same in each law; the punish¬ 
ment only is different. 

At the trial of the case, it developed from the evidence, 
that appellant had been a frequent visitor not only to the 
house of Margaret Stout on Ontario Place, but to other 
houses maintained by her in the District of Columbia. Con¬ 
tinuously during a period beginning prior to the passage of 
the Kenyon Red Light District Law, on February 7, 1914, 
until the raid of the premises 1819 Ontario Place, on April 
10, 1915, the appellant had visited Margaret Stout at sport¬ 
ing houses maintained by her at different parts of the city, 
and at such houses had spent nights in the bedroom with 
said Margaret Stout (R. pp. 18, 19, 20). The testimony 

to this effect related to eight different houses in the District 
of Columbia. 

Complaint is made in the brief of appellant that he was 
embarrassed in the defense of his case by the refusal of 
the trial court to compel the District Attorney to specify 
the offenses upon which he would rely for conviction. This 
point will be fully discussed later in this brief, but it is useful 
in a statement of the case briefly to refer to the matter. 

1 he record shows that before any testimony was taken in 
the case, counsel for defendant asked that he be notified 
by counsel for the Government as to the date of the offenses 
or, if they are unable to do that, then to otherwise identifv 
the two specific transactions. To this the Governments 
attorney responded: 

I will say that one offence, laid in the first count, 
was committed between the 23d day of February and 




the 15th day of March, and the other offence was 
committed between the 15th day of March and the 
tenth day of April/’ (R. p. 14.) 

The evidence in the case, admitted to show the adulterous 
tendency of the parties towards each other, tended to show 
virtually a living in adultery by the defendant with Mar¬ 
garet Stout. More specific, however, and in more detail, 
was evidence relating to an occasion at the Franklin Apart¬ 
ment House, at or about February 23, 1915 (R. pp. 19, 20, 
22, 23, 26 ), and an occasion at 1819 Ontario Place N.W., 
when the defendant came to the house at eleven in the 
morning, had breakfast served in the room with Margaret 
Stout, remained until two o’clock in the afternoon, and 
both the defendant and Margaret Stout left in the latter’s 
electric automobile (R. pp. 25, 27). It was these two occa¬ 
sions upon which the Government elected to rely at the 
close of all the evidence in the case (R. p. 40). 

Other facts in the case will appear in a discussion of the 
points made by appellant. Sufficient of them have been 
stated to introduce the case to this Honorable Court. 

ARGUMENT. 

FIRST AND SECOND ASSIGNMENTS OF ERROR 

The case was called for trial in Criminal Division No. 1 
of the Supreme Court of the District of Columbia. Ap¬ 
pellant filed a motion to certify the trial of the case to an¬ 
other division of the court, which was overruled (R. p. 10). 
Appellant thereupon filed a further motion by which he 
sought to require the transfer of a jury panel from some 
other division of the court to Criminal Division No. 1 for 
the trial of this case. This motion also was overruled (R. 
p. 12). As a basis for said motions, affidavits of appellant 
were filed which stated that the panel of jurymen in at- 
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tendance upon Criminal Division No. 1 was the same panel 
from which a jury had been drawn to try a charge of main¬ 
taining a bawdy house against Margaret Stout, the woman 
with whom defendant was charged with committing adul¬ 
tery; that at said trial of Margaret Stout, the name of 
defendant was mentioned as a person who frequented her 
house, and that one witness, who testified against Mar¬ 
garet Stout, stated defendant had “stayed upstairs” at 
Margaret Stout’s house during an altercation between the 
latter and a male visitor (R. pp. 11, 12, 13). 

The overruling of said motions is assigned as error. 

At the outset, it is to be noted that the defendant suffered 
no prejudice in this matter, inasmuch as the law authorizes, 
in adultery cases, proof that the woman was reputed to be 
a prostitute and that the house was reputed to be a bawdy 
house. 

Sutton v. State, 124 Ga. 815. 

Underhill on Cr. Ev. 2d Ed., par. 382, and cases 
cited. 

Moreover, the question is not properly before this 
court. The record discloses no challenges, either 
peremptory or for cause of the alleged objectionable 
jurors; but shows, simply, that seven jurors who sat in 
the trial of Margaret Stout, also sat in the trial of defen¬ 
dant (R. p. 13). This fact was not made known to the trial 
court. No effort was made to determine upon a voir dire 
examination, or otherwise, whether or not these jurors were 
prejudiced against defendant or would be prejudiced against 
him. Thus the defendant placed himself in the position of 
being satisfied with the jury, or else in the position of being 
willing to hazard a trial before the jury chosen and if the 
verdict should be adverse, he would undertake to obtain a 
new trial before another jury by relying upon his motions 
directed to the entire panel. This cannot be done. 
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In Queenan v. Oklahoma, 190 U. S. 548, it appeared that 
during the course of a trial for murder, it was discovered 
that one of the jurors was disqualified by reason of a con¬ 
viction of a felony. The trial court asked counsel for 
prisoner what they desired to do; to which counsel an¬ 
swered they had nothing to say. The trial continued and 
the defendant was convicted and sentenced to be hanged. 
The Supreme Court, in holding lie had waived his right 
to object to the juror, said (p. 552) : 

“* * * it was his duty to object at the time if he 
was going to object at all. He could not speculate on 
the chances of getting a verdict and then set up that 
he had not waived his rights” (Italics ours.) 

! In Kohl v. Lehlback, 160 U. S. 293, the Supreme Court 
quoted (p. 301) with approval the following language of 
C hief Justice Cray, of Massachusetts, in l Passu tn z\ Feeney, 
121 Mass. 93, viz: 

I “When a party has had an opportunity of challenge, 

, no disqualification of a juror entitles him to a new 
I trial after verdict. This convenient and necessary rule 
I has been applied by this court, not only to a juror 
disqualified by interest or relation * * * but, 

even in a capital case, to a juror who was not of the 
county or vicinage, as required by the Constitution.” 

See also: 

Raub v. Carpenter . 187 U. S. 159. 

Sec. 919 D. C. Code. 

Johnson v. U. S., 22 5 U. S. 405, 419. 

Paolueci v. U. S., 30 App. D. C. 217. 

Price v. U. S., 14 App. D. C. 391. 

It will doubtless be said by appellant that the authorities 
cited do not decide the point because in the case at bar there 


t 






was objection made to the panel by the motions which were 
filed. But this was not the proper way to raise the point. 
It may have been that the court would refuse to grant the 
motions to certify the case before another panel, on the 
ground that twelve jurors might be obtained from the panel 
in Criminal Division No. 1, who had not heard the case of 
Margaret Stout. Or it might have transpired that, upon 
a voir dire examination, the defendant would be satisfied 
with the jury. So that when the jury of twelve was called 
and defendant made no objection to such jury, the court 
was entitled to presume he was satisfied. Certainly, the de¬ 
fendant should not be permitted to sit quiet and endeavor 
to secure his acquittal; and when convicted complain that 
he was deprived of a fair trial. 

In Thompson v. State, 109 Ga. 272, there was a chal¬ 
lenge to the array of jurors on account of remarks of the 
court prejudicial to the defendant in the presence of the 
jury. The defendant had been a witness for the prosecution 
in another case of the same character and, after testifying 
in said case, the Solicitor General for the State advised the 
court that the witness had sworn exactly contrary to his 
evidence before the grand jury; he then stated to the court 
the testimony the witness had given before the Grand Jury; 
thereupon the court replied that there ought to be 
an investigation of the matter, as perjury goes to the root 
of all justice and undermines it, and instructed the Solici¬ 
tor General to draw a bill against the witness for perjury 
and send it to the Grand Jury. All this transpired in open 
court and in the presence of the jurors who constituted the 
panel for the trial of misdemeanor cases, viz., the panel from 
which jurors were drawn to try the defendant. 

The court, on appeal, after a full discussion of the mat¬ 
ter, held that the challenges should have been made to the 
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individual jurors, and not to the array. The Court said 

(P- 279): 

“If any ground of challenge existed in this case, it 
was because the jurors were prejudiced against the 
defendant by the remarks of the judge and the solici¬ 
tor-general made in open court. If in fact such jurors 
were not prejudiced, they were competent. In order to 
determine whether they were competent or not, a rem¬ 
edy was afforded, not by challenge to the array, but 
by challenge to the poll and each separate juror put 
upon his voir dire to ascertain his state of feeling 
toward the defendant before he assumed his public 
duty as a juror in the trial of the case. This was not 
done, and the partiality of the jurors was not ques¬ 
tioned in any legal way; and it must therefore be held, 
in the absence of the exercise of his right by the de¬ 
fendant, that the jurors were competent.” 

In Sclincll v. State, 92 Ga. 459, it was held that it was 
no cause of challenge to the array that twelve out of 
eighteen jurors had just served as a jury for the trial of 
another person indicted for a like offense growing out of 
the same transaction, and that if the challenge was good at 
all, it would not set aside the panel, but would be available 
only by challenge to the polls. 

See in this connection: 

Jones v. State, 90 Ga. 616. 

Humphries v. State, 100 Ga. 260. 

There is also authority to the effect that where the jury 
is sworn without the defendant exhausting his peremptory 
challenges, he cannot be heard to question the bias or preju¬ 
dice of jurors. 

Hopt v. Utah, 120 U. S. 430. 

St. v. McIntosh, 109 Iowa 209. 
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St. v. Tyler, 122 Iowa 125. 

St. v. Brogden, 111 N. C. 656. 

St. v. Campbell, 35 S. C. 28. 

57. v. Jackson, 32 S. C. 27. 

CnTfrr v. St., 1 Lea (Tenn.) 41. 

McKinney v. St., 8 Tex. App. 626. 

St. v. Clyburg, 16 S. C. 375. 

St. v. Gill, 14 S. C. 410. 

St. v. LaCroix, 8 S. D. 369. 

In the case at bar, the peremptory challenges are not 
shown by the record to have been exhausted. 

But enough has been said to make a further discussion 
of the matter unnecessary. If appellant had wished to have 
had this matter properly before this court, he should have 
properly presented it to the court below. Failing so to do, 

it is respectfully submitted he should not be heard at this 
time. 


THIRD ASSIGNMENT OF ERROR. 

Appellant attacks the indictment in this case because it 
contained two counts each charging a separate offense of 
adultery between the same parties. It is argued that Sec¬ 
tion 1024 of the Revised Statutes of the United States, 
which authorizes the joinder of offenses, does not apply to 
the District of Columbia. More than this, it is contended, 
even if said section does apply, the joinder was improper in 
the case at bar. 

The first point may be disposed of briefly inasmuch as 
this Honorable Court has uniformly treated Section 1024 
of the Revised Statutes of the United States as applicable 
to the District of Columbia. 

Bass v. U. S., 20 App., D. C. 232. 

Benson v. U. S., 27 App., D. C. 331. 




v Lee v. U. S., 37 App., D. C. 442. 

Miller v. U. S., 38 App., D. C. 361. 

Kidzi'dl v. U. S., 38 App. D. C. 566. 

Section 1024 of the Revised Statutes of the United States 
reads as follows: 

“When there are several charges against any person 
for the same act or transaction, or for two or more acts 
or transactions connected together, or for two or more 
acts or transactions of the same class of crimes or of¬ 
fenses, which may he properly joined, instead of hav¬ 
ing several indictments, the whole may be joined in 
one indictment in separate counts; and if two or more 
indictments are found in such cases, the court may 
order them to be consolidated.” 

By Section 915 of the District Code, which appellant 
claims repealed Section 1024 of the Revised Statutes, it is 
provided: 

“Offenses That May be Joined.—An indictment for 
larceny may contain a count for obtaining the same 
property by false pretenses, a count for embezzlement 
thereof, and a count for receiving or concealing the 
same property, knowing it to be stolen or embezzled, 
or any of such counts, and the jury may convict of 
any of such offenses, and may find any or all of the 
persons indicted guilty of any of said offenses.” 

In the repeal chapter of the District Code it is provided 
(Sec. 1640): 

“Nothing in the repealing clause of this code con¬ 
tained shall be held to affect the operation or enforce¬ 
ment in the District of Columbia * * * of any gen¬ 
eral statute of the United States not locally inappli¬ 
cable in the District of Columbia or by its terms appli¬ 
cable to the District of Columbia and to other places 
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under the jurisdiction of the United States, * * * 

except in so far as the same may be inconsistent zvith, 
or is replaced by, some provision of this code” 
(Italics ours.) 

Section 915 of the District Code manifestly is not incon¬ 
sistent with Section 1024 of the Revised Statutes. The two 
statutes may stand together. 

And inasmuch as Section 915 of the District Code deals 
with specific offenses, it cannot be said to replace a statute 
which deals with crimes generally, such as does 1024 of the 
Revised Statutes. 

Therefore, the contention that Section 1024 of the Re¬ 
vised Statutes is not in force in the District of Columbia 
is without merit, and since this Honorable Court has repeat¬ 
edly considered said section to be in force in the District 
of Columbia, we shall not presume further to discuss the 
matter. 

So we come to consider whether said section authorizes 
the joinder of two counts of adultery in one indictment. 

As an introduction to a discussion of this point, it is ap¬ 
propriate to state generally the following considerations: 
First. Each count of the indictment in the case at bar 
charged adultery; the parties were the same (R. p. 1, 2). 
Second. The time laid in the first count was March 5, 
1915; and the second count was April 10, 1915 (R. p. 
1,2). Third. The evidence in the case showed continued 
adulterous relations between the parties throughout a period 
of more than one year, which included the dates in the in¬ 
dictment (R. pp. 18, 19, 22 23). Therefore, if there had 
been no joinder, it would have been unquestionably proper 
in this case to have proved either offense laid in the indict¬ 
ment at a trial of the other offense laid in the indictment. 
Section j#/ Underhill Cr. Evidence, 2 d ed., and cases cited. 





Fourth. The defendant was sentenced only upon the first 
count of the indictment (R. p. 4). 

It appears from reading Section 1024 of the Revised 
Statutes, heretofore quoted, that “two or more acts or trans¬ 
actions of the same class of crimes or offenses zoliicli way 
pro pi rly be joined * * * may be joined in one indict¬ 

ment in separate counts.” This section vests in the trial 
court a discretion as to joinder of offenses which will only 
be reviewed when the accused has been prejudiced and em¬ 
barrassed in making his offense. 

Pointer v. U. S., 151 U. S. 396, 403. 

^ Kidwcll v. U. S., 38 App., D. C, 566, 570. 

In Pointer l . S ., supra, the court upheld a joinder in 
one indictment of two murders committed at the same time. 
As indicating that the accused was not confounded in his 
dcicnse by such joinder, the court pointed out that the proof 
in respect of one killing necessarily threw light upon the 
other; and that it was difficult, if not impossible, to separate 
the proof of one charge from proof of the other (p. 404). 
r In Williams v. U. S., 168 U. S. 382, the Supreme Court 
sustained a consolidation, under Section 1024 of the Re- 
\iscd Statutes, of two indictments, each of which charged 
the crime of extorsively receiving from a different Chinese 
person a certain sum of money, in consideration of the said 
Chinese person remaining in the United States. 

The Supreme Court said (p. 390) : 

“Here, the indictments were against the same per¬ 
son, the offenses charged were of the same kind, were 
/ provable by the same kind of evidence, and could be 
tried together withouf embarrassing the accused in 
making his defense.” 

In the case at bar, the charges were against the same 
person; the offenses charged were of the same kind; were 





provable by the same evidence. More than that, evidence 
as to one charge was unquestionably admissible to prove the 
other charge. The acts charged were shown to be a part 
of a continued series of such acts. In this view, can it 
be said the defendant was prejudiced, or counfounded in his 

defense? The matter seems too obvious for further dis¬ 
cussion. 

Counsel for appellant argue that only such offenses as 
might be joined at common law are permitted to be joined 
under Section 1024 of the Revised Statutes. The contrary 
was decided by this court in the Kidwell case, supra . The 
contention of the appellant that in this respect the Supreme 
Court cases of Pointer v. U. S., supra, and McElroy v. U. 
S. (164 U. S. /6) are inconsistent with the Kidwell case, is 
without foundation. The Supreme Court cases do not limit 
the joinder to cases which might be joined at common law, 
but simply to cases where the joinder is consistent with the 
settled principles of criminal law. However this may be, 
the Pointer case, as has been shown, is authority for the 
joinder in the case at bar; and the McElroy case is clearly 
not applicable to this case. 

As to appellant’s contention that only those cases which 
grow out of the same transaction may be joined, it suf¬ 
fices again to refer to Williams v. U. S., supra , which is 
clearly contrary to such contention. 

The State cases cited by appellant need not to be discussed. 
Inasmuch as they do not refer to Section 1024 of the Re¬ 
vised Statutes, they can have little bearing upon the present 
case. 

Upon the whole matter it is respectfully submitted that 
no case can be found more clearly to illustrate the meaning 
of the words in Section 1024 R. S., viz.: “which may he 
properly joined” than the case at bar. 




FOURTH AND SEVENTH ASSIGNMENTS OF 

ERROR. 


The Fourth and Seventh Assignments of Error must also 
be determined in the light of Section 1024 of the Revised 
Statutes. To some extent, at least, they involve the same 
considerations set forth in discussing the Third Assign¬ 
ment of Error. 

The Fourth Assignment of Error questions the refusal of 
the trial court to compel the Government to elect one count 
upon which to submit the case to the jury (R. p. 6). 

The Seventh Assignment of Error relates to the action 
of the trial court in permitting the jury to find the defendant 
guilty upon both counts of the indictment (R. pp. 52, 53). 

A determination of the latter question favorable to the 
Government’s contention will carry with it a determination 
of the former question, for if it was proper for the jury to 
convict on both counts of the indictment it follows, of 
course, that the court did not err in refusing to compel the 
Government to elect between such counts. 

No extended argument is required to uphold the trial 
court’s ruling upon this question. 

It has been pointed out that the offenses were properly 
joined in the same indictment under Section 1024 of the Re¬ 
vised Statutes. Said section permits, in express terms, the 
joinder of “two or more acts or transactions of the same 
class of crimes or offenses * * * and if two or more 

indictments are found in such cases, the court may order 
them to be consolidated.” An argument that upon a proper 
joinder or consolidation under this section, the Govern¬ 
ment at some point must elect one offense and abandon 
the other offenses, is absurd. 

In Pointer v. LJ. S., supra, the verdict was guilty of 
murder under the first count and guilty of murder under 
the third count (pp. 399, 400). 



In Williams v. U. S., supra, the verdict was guilty of 
the offense charged under each of the two indictments 

which were consolidated under 1024 of the Revised Statutes 
(p. 385). 

In Lee v. U. S„ 37 App., D. C. 442, 443, the verdict was , 
guilty upon nine counts of an indictment charging unlawful / 
entries into houses of four different persons, with intent / 
to commit larceny; also the larceny of personal property of \ 
four of said house owners. Sentence was upon first and ' 
second counts only. This Honorable Court held that mo- j 
tion to compel election was properly overruled because » 
of Section 1024 of the Revised Statutes. 1 

Further citation of authority is considered unnecessary. 
The cases cited by appellant have no reference to Section 
1024 of the Revised Statutes and, therefore, are not ap¬ 
plicable to the case at bar. 

It is respectfully submitted the verdict of guilty upon 
both counts was authorized by law. 

FIFTH AND SIXTH ASSIGNMENTS OF ERROR. 

It is claimed that the court erred, because it failed to 
require the Government to specify and identify the partic¬ 
ular offenses upon which a conviction would be asked. 

Throughout appellant s brief there is an attempt to give 
the impression that the defendant was confused and em¬ 
barrassed by being required to meet evidence of a great 
number of offenses occurring during a period of three years, 
because the Government failed, until the close of all of the 
evidence, to identify the offenses upon which it would rely 
for conviction. Such is not an accurate statement of the 
fact. Before any evidence had been adduced counsel for 
the defendant asked that the Government notify the de¬ 
fense as to the date of the offenses which the Government 
would undertake to prove, or, if unable to do that, otherwise 



identify the two specific transactions which the Government 
would undertake to prove as the offenses laid in the indict¬ 
ment. In reply to this the Prosecuting Attorney stated: 

“I will say that one offense, laid in the first count, 
was committed between the twenty-third day of Feb¬ 
ruary and the fifteenth day of March, and the other 
offense was committed between the fifteenth day of 
March and the tenth day of April.” (R. p. 14.) 

To the refusal of the court to require a more particular 
specification the defendant noted an exception. At the 
close of the evidence on behalf of the Government the de¬ 
fendant made a motion to the same effect, which was over¬ 
ruled by the court (R. p. 33). 

At the close of all the evidence in the case counsel for 
the defendant again moved that the Government elect upon 
which two specific transactions it would go to the jury. 
Thereupon the Government definitely identified the two 
incidents upon which it would rely (R. p. 40). 

As has been heretofore indicated the testimony in this 
case tended to show repeated offenses of adultery bv the 
defendant with Margaret Stout, beginning at a period prior 
to February, 1914, and continuing until April, 1915. These 
offenses were committed at eight different houses main¬ 
tained during said period by Margaret Stout. 

(a) Within the period fixed by the Government to iden¬ 
tify the offense to be relied upon in support of the first 
count, viz., from February 23, 1915, to March 15, 1915, all 
evidence of adulteries, with one exception (viz., a case at 
the St. James Hotel on March 13, 1915), related to The 
Franklin Apartment House. One of the instances at the 
Franklin Apartment House was relied upon by the Govern¬ 
ment at the close of the evidence in support of the first count 
of the indictment (R. p. 40). As to this instance the record 
shows the witness Gertrude Meyers testified as follows: 





“One night, the Monday or Tuesday after witness went 
to live with Mrs. Stout, Kleindienst came to the house 
about half past seven or eight o’clock in the evening; 
the maids undressed him ; he was intoxicated; from her 
room, witness heard them talking, heard Kleindienst 
tell Mrs. Stout that she did not love him, ‘and he was 
crying over it'; Mrs. Stout was in her nightdress; wit¬ 
ness went into the room after Kleindienst was asleep; 
Mrs. Stout put covers over him and gave him ice water; 
around two o’clock witness went to bed, and Mrs. 
Stout went to bed in the bed with Kleindienst, and that 
he left between six and seven the next morning.” (R. 

p. 26.) 

The same incident was testified to by other witnesses, 
namely, Mary Young ( R. pp. 19, 20), and Emma Hooper 
(R. pp. 22, 23). 

(b) \\ ithin the period fixed by the Government to iden¬ 
tify the offense to be relied upon in support of the second 
count, viz., from March 15 to April 10, 1915, all evidence 
of adulteries related to the Ontario Place house. One of 
the instances at the Ontario Place house was relied upon 
by the Government at the close of the evidence in support 
of the second count of the indictment. (R. p. 40.) As to 
this instance the evidence given by one of the witnesses was 
as follows, viz.: 


‘‘That witness remembers an occasion when Klein¬ 
dienst came to the house in the day and had breakfast 
served downstairs from about ten to eleven o’clock; 
that one day he had his meal upstairs, upon the occa¬ 
sion just before witness left the place; that a servant 
girl named Dolly Brown served the meals upstairs and 
they were served in Mrs. Stout’s bedroom, Mrs. Stout 
being present, and they remained there until two o’clock 
and when he left, he and and Mrs. Stout left together 
in her car, which was a small electric automobile; 
that after they left, witness went into the room, to¬ 
gether with Dolly Brown, and witness assisted in 




straightening the room; the bed was ‘all mussed’; it 
was a double bed; the pillows were ‘all mussed’ on 
both sides; that towels were seen in the room and that 
Dolly picked them up; that they were on the floor.” 
(R. p. 27.) 

Other testimony as to this same incident was given by 
witness named Dolly Brown (R. p. 25). 

By the instruction to the jury in this case the court ex¬ 
plained that the only instances of adultery upon which the 
jury could convict were the two instances upon which the 
Government had elected to rely; and that the evidence of 
other offenses had been admitted to show the relationship 
of the parties. (R. p. 49.) Therefore, the jury under¬ 
stood clearly the issues it was called upon to determine. 

Appellant s brief has completely ignored many of the 
above lacts, which throw an entirely different light upon 
the case. It is respectfully submitted that at the opening 
of the case there was a reasonable specification of the of¬ 
fenses to be relied upon, and that the specification at the 
close of all of the evidence was timely under all the cir¬ 
cumstances of the case. 

By the case of People vs. Flaherty, 162 N. Y. 532, 
quoted from at length by appellant, it was held that the 
court should compel an election at the opening of the trial. 

The better rule, it is respectfully submitted, is the rule 
which permits the discretion of the court to govern under 
the particular circumstances of the case. 

In State vs. Schueller (Minn.) 138 X. \V. 937, where 
there was an election at the close of the Government’s case, 
the court referred to the Flaherty case , supra, but refused to 
follow it, saying: 

W e prefer the rule of discretion, particularly in a 
case where there is no claim of an alibi, or other sug¬ 
gestion that knowledge of the precise date of the act 






is essential to the preparation or presentation of the 
defense. (P. 938.) 

Also in State vs. Hughes (Mo.), 167 S. \V. 529, the 
court said: 

* * * the time of election must he left largely 

to the discretion of the trial court; where it does not 
appear that this has been abused to the injury of the 
accused, he has no ground of complaint.” (P. 530.) 

To the same effect is State vs. McKinney 254 Mo 
688, 698. 

1 he case of State vs. Crimmins , 31 Kan., 376, is par¬ 
ticularly applicable to the case at bar. The decision on this 
point is accurately stated by the syllabus, as follows, viz.: 

W here, for the purpose of proving the charge 
made in a single count in a criminal information, evi¬ 
dence is introduced tending to prove several separate 
and distinct offenses, it is the duty of the court, upon 
motion of the defendant, to require the prosecutor to 
elect upon which transaction he will rely for convic¬ 
tion; hut the court may exercise some discretion with 
regard to the definiteness of the election. Therefore, 
on a prosecution for selling intoxicating liquors in vio¬ 
lation of law, where evidence was introduced tending 
to prove several separate and distinct offenses, and 
where the court, on motion of the defendant, required 
the State to elect upon which transaction it would relv 
for conviction, and the State elected to rely upon a 
sale of whisky made by the defendant to one D.; and 
the evidence of D. tended to show that several sales of 
both whisky and beer were made by the defendant 
to the witness, at the defendant’s place of business, in 
November or December, 1882; and the defendant’s 
place of business was definitely shown by the evidence, 
but the time of the sales was not any more definitely 
shown than as above stated; and the defendant moved 
the court to require the State to make the election more 
definite and certain; and the court overruled the mo¬ 
tion: Held, Not error.” (Italics ours.) 
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This point has virtually been decided in this jurisdiction 
by Veager vs. U. S., 16 App. f D. C., 356. In the Yeager 
case the indictment charged carnal knowledge to have been 
committed on March 1. 1899. The evidence tended to show 
repeated acts of carnal knowledge of the same child, begin¬ 
ning the latter part of January, 1899, and continuing until 
the middle of May, 1899. Between January and March, 
1899, the acts were committed at the office of the defendant; 
and between March and May, 1899, the acts were com¬ 
mitted at the home of the defendant. At the close of the 
Government's case, the defendant moved the court to take 
the case from the jury on the ground “that no specific date 
had been proved, and the time not definitely fixed, thus 
depriving the defendant of his means of defense." This 

motion was refused and the action of the court in so doing 

© 

was assigned as error on appeal. The court said (p. 358) : 

“ I he rule is well established that, in criminal prose¬ 
cutions generally, proof of any day before the finding 
of the indictment, and within the period of limitations, 
will be sufficient. Ledbetter vs. United States, 170 
l'. S.. 606, 612; Latter vs. Pist. of Col., 11 App. 
D. C, 453. 

"The statute creating this offense does not require 
proof of the commission of tlie act on the particular 
day charged in the indictment, or upon any other day 
certain, and there is nothing in the nature of the offense 
itself that requires it to be made an exception to the 
general rule. The possibility of prejudice to the de¬ 
fendant is no greater m this than in many other cases 
where the penalty is severe. His protection lies in the 
requirement that the actual commission of the offense 
shall be proved beyond a reasonable doubt. To go 
farther, and require proof also of the particular day, 
with the same degree of certainty, would raise a serious 
impediment to the enforcement of the law for which 
no sound reason can be assigned." (Italics ours.) 








There is, of course, a slight difference in the Yeager case 
from the case at bar, in that in the former case the motion 
was to take the case from the jury and not to require the 
Government to elect, as in the case at bar. But the Court 
did not put its ruling upon this ground. The significant 
point decided, zvhich is absolutely the same in both cases is, 
the defendant was not unduly prejudiced in his defense. 
This being true, the discretion exercised by the court in the 
case at bar cannot be said to have been abused. 

It is respectfully submitted that the identification at the 
opening of the trial was sufficient in the case at bar, and 
the court properly exercised its discretion in not compelling 
absolutely definite identification until the close of all of the 
evidence. 

EIGHTH TO TWENTY-SIXTH ASSIGNMENTS 

OF ERROR. 

These assignments relate to the refusal of the court to 
grant the prayers offered by the defendant. 

Appellant by his brief undertakes to discuss each praver 
separately and to point out that the court erred in respect 
of each one of the prayers offered. He does this notwith¬ 
standing the law is well established that if the matter con¬ 
tained in the prayers is substantially covered in the charge 
of the court to the jury, the law is satisfied and the rights 
of the defendant are protected. 

Travers vs. U. S., 6 App. D. C., 450. 

Presbrey vs. Thomas, 1 App. D. C., 171. 

Met. R. R. Co. vs. Snashall, 3 App. D. C., 420. 

It is confidently asserted that this court will find upon 
an examination of the instructions of the trial court to the 
jury in this case that the points of law contained in de- 
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fendant s prayers were properly presented to the jury. But 
since appellant s brief, in some instances, fails sufficiently 
to state the record in this respect, it is necessarv to reply 
thereto in some detail. 

Prayers Nos. 1 to 8 inclusive ( R. pp. 40-41-42-43). No. 11 
( R. p. 43), No. 13 (R. p. 44), No. 15 (R. p. 45) and No. D 
(R. p. 46) consist of varying statements of three general 
and familiar propositions of law, viz: 1. Proof beyond a 
reasonable doubt: 2. Presumption of innocence; and 3. Ex¬ 
clusion of every reasonable theory or hypothesis of de¬ 
fendant’s innocence. 

A reading of the court’s charge in its entirety discloses 
a full presentation of these propositions. But particularlv 
well and clearly were the matters explained to the jury by 
the trial court as set forth at page 48 of the Record, viz.: 

“Now, of course, the law presumes every man to be 
innocent of the crime with which he is charged, and 
thi> pre.sumption attends the defendant throughout the 
trial. The burden of proving every fact material to 
the guilt of the defendant rests upon the Government, 
and in order for him to be convicted, von must be 
satisfied of that guilt from all the evidence bevond a 
reasonable doubt. 

A reasonable doubt is one which you may entertain 
in your minds as reasonable men, after a careful com¬ 
parison and consideration of all the evidence \ 
reasonable doubt is not a mere guess, a mere surmise 
that the defendant may not be guilty; the law intends 
that nothing shall weigh in your minds as jurors in 
determining t.ic cjuestion of guilt or innocence except 
the evidence which has been adduced before you in 
the trial, and the doubt which you may entertain in 
order to constitute a reasonable doubt must result from 
a thorough consideration of the evidence in the case 
“If you can reconcile the evidence upon any reason¬ 
able theory consistent with the defendant’s innocence, 
you must find the defendant not guiltv. But if, after 





a thorough and impartial consideration of all the evi¬ 
dence, you have an abiding conviction of the defen¬ 
dant’s guilt, then you have no reasonable doubt and 
you should find the defendant guilty.” 

Prayers Nos. 9 and 10 relate to the evidence of good 
character and the weight to be attached thereto. (R. p. 43.) 
This matter is discussed by appellant at two points of his 
brief: first, under the discussion of the prayers (R. pp. 
49, 50) ; and, second, under the discussion of the court’s 
charge to the jury. (R. p. 77.) The matter will be dis¬ 
posed of in this brief bv this one discussion. 

An effort is made by appellant to bring the case at bar 
within the ruling of the Supreme Court of the United States 
in the case of Edgington vs. United States , 164 U. S. 366. 
In this effort counsel for appellant have inaccurately, in 
one instance, and incompletely, in another instance, stated 
the charge of the trial court to the jury. 

The point sought to be made, which was decided by the 
Edgington case, is that the court erred in instructing the 
jury that evidence of good character could only be con¬ 
sidered if the rest of the evidence created a doubt of de¬ 
fendant’s guilt. 

The court did not so instruct the jury in the case at bar 
The inaccuracy of appellant’s statement of the matter is 
apparent from the following: 

Appellant's Brief, p. 41. Court's Charge to the Jury 

(R. p. 51). 

“Now, of course, in con¬ 
nection with this case, it is 
proper for the Court to say 
that the defendant has of¬ 
fered evidence regarding his 
good character. It is 
always, the Court says to 
you, evidence in behalf of a 
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defendant. You are in¬ 
structed that good character, 
if proven, is always evidence 
to be considered with the 
other evidence in the case. 

It is a fact to be considered 
by you like every other fact, 
no matter how apparently 
strong the other testimony 

“The trial justice charged t nay be. The character of 
the jury (R. p. 51), that the the' accused person may be 
character of the accused per- such as to create in your 
son may be such as to create m ind a reasonable doubt as 
a reasonable doubt as to his to his guilt of the offense 
guilt . if taking the evidence with which he is charged. \ 
in the case as a whole, in- If, taking the evidence in * 
eluding the evidence of the this case as a whole, includ- 
good character of the defen- mg the evidence of the good 
dant, there is raised in the character of the defendant, 
mind a reasonable doubt that there is raised in your minds 
he is guilty.*’ a reasonable doubt that he 

is guilty of the two offenses 
of adultery alleged against 
him in the indictment, he 
should be accpiitted; but you 
are also instructed that evi¬ 
dence of good character 
must be weighed by you as 
you weigh other evidence.” 

And at page 77 of appellant’s brief, where he sets forth, 
in parallel columns, the language of the trial court in this 
case, with the language of the trial court in the Edgington 
case, a reading of the record as above disclosed makes it 
manifest at once that that portion of the trial court’s charge 
in the case at bar there set forth is incomplete and mis¬ 
leading. 

When the record is fully and fairly read, it appears be¬ 
yond question that the court made a sufficient statement that 
good character may alone create a reasonable doubt. 
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Prayer No. 14 relates to the consideration to be given by 
the jury to evidence of prior improper relations; and to 
limiting the verdict to the offenses charged in the indict¬ 
ment (R. p. 45). Prayers Numbered A, B and C involve 
in substance the latter proposition. 1 he court fully and 
properly charged the jury upon the points in question, as 
shown by pages 49, 50 and 52 of the record. The record 
shows there was and could be no confusion of the subject in 
the minds of the jury. 

It is believed this discussion sufficiently disposes of the 
points made in respect of the prayers offered in this case. 

TWENTY-SEVENTH ASSIGNMENT OF ERROR. 

Under this head appellant argues that there was not suffi¬ 
cient evidence upon which the jury could find that he was 
married. His counsel say: 

“There is not a line of evidence to show that a mar¬ 
riage license zcas ever issued to Raymond 0. Klein- 
dienst. Without it a valid marriage cannot be per¬ 
formed. 

“The evidence in this case upon the subject of de¬ 
fendant’s marriage is as follows: 

“1. A copy of an application for a marriage license 

(R. p. 14). 

“2. A certificate of a minister that he married two 

named persons (R. p. 15). 

“3. A deed from the defendant to a Viola S. Klein- 

dienst. 

“4. The testimony of George C. Wise, that he had 
been to the home of the defendant and was there in¬ 
troduced to a lady as Mrs. Kleindienst. 

“5. The testimony of C. L. Dalrimple, that defen¬ 
dant introduced him “to his wife some years ago and 
that defendant and the lady lived together in the next 
house. 

“6. The testimony of George H. Williams, that 
after his arrest the defendant stated that he was very 




26 


sorry for his wife; that she was a good woman, and he 
was very sorry on that account; that witness had been 
to the defendant’s house two or three years ago; that 
a lady admitted him; that witness talked to the lady, 
and to whom the defendant gave his pay check.” (Ap¬ 
pellant’s brief, p. 47.) 

1 his statement is so incomplete and misleading that we 
set forth somewhat in detail the evidence in regard to mar¬ 
riage. 

1 he Government introduced in evidence a paper pur¬ 
porting to be a certified copy of a marriage license issued 
to Raymond O. Kleindienst, and the return of the minister, 
“to the introduction of which paper the defendant stated 
there was no objection.” (R. 14.) This paper shows that 
on October 15, 1908, one Raymond O. Kleindienst made 
application to the Clerk of the Circuit Court for Montgom¬ 
ery County, Maryland, for a license to marry Viola S. Hen¬ 
drickson, and contains a copy of a certificate (filed October 
20, 1908) of S. R. White, Minister, that on the 15th of 
October, 1908, he united Raymond O. Kleindienst and Viola 
S. Hendrickson in marriage “in accordance with the License 
issued by the Clerk of the Circuit Court for Montgomery 
County.” (R. 15.) James T. Bogley, Deputy Clerk of 
said C ircuit Court, produced the original marriage records 
of that court containing the application of Kleindienst, tes¬ 
tified that he saw the applicant sign the application, picked 
out defendant Kleindienst in the courtroom, and stated that 
the best of his judgment Kleindienst was the man who 
signed it. He testified that at the time the license was 
issued applicant was supposed to be a bicycle police¬ 
man, and there was some little joking around the room 
where the license was issued; and further that he did not 
“recall having seen defendant between the time the license 
was issued and the present time.” (R. 16.) 

The Government introduced in evidence a deed between 



Raymond O. Kleindienst and Viola S. Kleindienst, his wife, 
dated April 3, 1915. John H. Stadeler, a bookkeeper for the 
Lawyers’ Title and Guaranty Insurance Company, testified 
that he saw defendant sign this deed on April 13, 1915. 
(R. 17.) C. L. Dalrimple, a police officer, then testified 
that he knew defendant and had been in his home, and de¬ 
fendant introduced him “to his wife” some years ago. 
Kleindienst and this lady lived the second door from him. 
The witness then identified a lady who was called into the 
courtroom as the lady to whom he referred in his testimony. 
(R. 17-18.) Stadeler was recalled to the stand and testi¬ 
fied that this lady was present when the deed referred to was 
executed and defendant told him to record same and give 
the receipt to this lady, who paid the fees by check. 

(R. 18.) 

Mary Young testified that she was sent by Mrs. Stout to 
see Mrs. Kleindienst, that she had seen Mrs. Kleindienst 
in court, that the woman who then came to the door was 
the ladv witness saw when she went to see Mrs. Kleindienst, 
and that she was not Mrs. Stout. (R. 19-20.) Captain 
George H. Williams, of the Fourth Precinct, testified that 
he knows the handwriting of defendant and that the signa¬ 
ture on the original marriage record produced by Bogley 
is in the handwriting of defendant. Witness further stated 
that after the arrest of Kleindienst, Kleindienst said there 
was one thing he was sorry for, he was sorry for his wife, 
that she was a good woman. Witness also stated that he 
had been to Mr. Kleindienst’s home two or three years ago 
and there saw defendant turn his pay check over to a lady, 
and that this lady was not Mrs. Stout. (R. 29-30.) 

Defendant, testifying in his own behalf, stated that he 
was required to report for duty at the station house every 
morning at 8 o’clock, and thereupon the following occurred: 


“Q. During February and March state whether or 
not you were at the station house every morning at 
eight o’clock? A. * * * I was there every morn¬ 

ing during the month of March except the 23d to the 
29th, when I was home in bed, and Dr. Sawtelle was 
treating me. and my wife zeas waiting on me.” (R. 
p. 39.) 

In view of this testimony, it is somewhat difficult to deal 
seriously with the argument that the jury should have been 
instructed that there was not sufficient proof of marriage. 

I'he evidence here does not consist merely of general repu¬ 
tation. or extra-judicial admission, or confession. Defen¬ 
dant was identified as the man who on October 15, 1908, 
procured a license to marry Viola S. Hendrickson, and 
there was in evidence without objection a certificate from the 
public records of Maryland of a minister that on the same 
day “in accordance with the license issued by the Clerk of 
the Circuit Court for Montgomery County,” he united 
Raymond O. Kleindienst and Viola S. Hendrickson in mar¬ 
riage. These records are kept in pursuance of the laws 
of Maryland. Vol. 2, Bagby’s Annotated Code of Mary¬ 
land. 1912, pp. 1449-1451. 

Indeed the hypercritical nature of the argument in this 
regard is made apparent by the following excerpt from 
applicant’s brief here, which purports to be a quotation from 
the record: 

“Mr. Wampler (during his argument to the jury): 
If anybody has been wronged, she has been wronged. 
She has faith in this man —(referring to Mrs. Klein¬ 
dienst).'' (Brief p. 63.) 

At the trial, Mr. Wampler made the following state¬ 
ment in the presence of the jury: 

“Mr. Hawken has had a number of witnesses under 
subpoena and among them Mrs. Kleindienst. I now 
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ask that they be relieved from the Government sub¬ 
poena. I want to talk to some of them. I want the 
zvifc of the defendant to come in here and sit by the 
defendant, if she cares to.” (R. 34.) 

With the evidence in this situation, to the admission of 
no material part of which is error assigned, it is not deemed 
necessary to burden the court by pointing out the clear 
distinctions between the case at bar and such of the cases 
cited by appellant as do not directly support the Govern¬ 
ment’s position. 

On page 50 of appellant’s brief appears the following: 

“In State z's. Libby, 44 Me., 472, which was a prose-, 
cution for adultery, the court said: 

“ ‘The confessions or declarations proved were only 
that the defendant said he had a wife and family, and 
that he introduced his supposed wife as Mrs. Libbv, 
or as his wife.’ 

“This testimony was held insufficient to support a 
conviction.” ' 

The case referred to is also cited on page 53 of appel¬ 
lant’s brief. The language set forth as the language of the 
court zeas a part of the argument of counsel. The state¬ 
ment that the testimony was held insufficient to support 
a conviction is untrue. The opinion of the court so con¬ 
clusively supports the Government’s position and is so well 
reasoned that we quote from it at some length: 

“This was an indictment for adultery. To prove the 
marriage the prosecuting officer introduced several wit¬ 
nesses, who testified that they ‘had heard the defendant 
say he had a wife and family, and that he had sent 
for them;’ that after their arrival ‘he introduced Mrs. 
Libby as his wife, or as Mrs. Libby;’ ‘that they occu¬ 
pied one bedchamber;’ ‘that he had three daughters;’ 
and in one case he said he ‘wanted board for his wife 
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and youngest child;’ that ‘he boarded at the house of 
the witness with his supposed wife and child;’ and 
that he usually called the person whom he introduced 
as his wife or Mrs. Libby, by her Christian name. 
This evidence was objected to, and after being re¬ 
ceived, the counsel for the accused requested the court 
to instruct the jury that it was insufficient to prove the 
fact of marriage. 

* If confessions are admissible to prove 
the commission of a crime, they are equally so to prove 
a portion of the facts which enter into and constitute 
the crime. If they are admissible to prove sexual 
intercourse—a fact essential to sustain the charge, they 
must be to prove the marriage. It would be absurd 
to admit a confession of sexual intercourse, and refuse 
the confession of a marriage, without proof of which, 
the offense would be differently classified, though be¬ 
longing to the same general description of delinquency. 
* * * 

“This question again arose in State rs. Hodgkins, 
Iff Maine R. 155, and it was there held that a mar¬ 
riage in fact, as distinguishable from one inferable 
from circumstances, must be proved; but the principle 
of law, that the confession of an adulterer of his mar¬ 
riage, deliberately and understandingly made, is re¬ 
ceivable in evidence, was not denied, much less over¬ 
ruled. But the confessions once made, and under cir¬ 
cumstances which render them admissible, it is for the 
jury to determine the just degree of confidence which 
they may place in them. The weight to be given to the 
testimony is especially for their consideration. 

“It was held in State rs. U'inkley, 14 X. H. R. 481, 
that a marriage in fact must be proved, and that it 
might be proved by anyone present. But if provable 
by anyone present, it is not readily perceived why 
the confessions of the person married are not equally 
satisfactory proof of the fact, in proceedings against 

him. Habes ream confidentem. 

* * * 

“Any regrets which naturally arise from the 





contingent though possible infliction of a misplaced 
punishment, will be somewhat lessened by the fact, 
that if the woman introduced by the defendant as his 
wife, and with whom he had lived as such for years, 
and by whom he had become the father of children, 
whom he had recognized as his own, was not in fact 
his wife, that she was a competent, though she may be 
reasonably supposed to be a reluctant witness, by whom 
he could have disproved the prima facie case made out 
against him by his confessions. 

“No evidence of reputation appears to have been 
offered. The confessions of the defendant and his acts 
corresponding to those confessions, were properly re¬ 
ceived in evidence. 

* * * 

“Exceptions overruled." 

For a discussion which explains rules of evidence rela¬ 
tive to proof of marriage see Sections 2082-2086, particu¬ 
larly Sections 2084 and 2086, of Wigmore on Evidence. 

In view of the foregoing outline of the evidence it is ap¬ 
parent that there is no basis for the assertions of defendant 
that there is “not a line of evidence to show that a marriage 
license was ever issued to Raymond O. Kleindienst and 
that “there is a total failure to identify the defendant as 
being the person named in said” marriage records. 

However, if the statements were true, which we strenu¬ 
ously deny, there would still be sufficient evidence of mar¬ 
riage under the decision of the State v. Libbey supra. It 
will be noted that in the instant case, however, in addition 
to evidence similar to that in the case cited, defendant on 
the stand, not only failed to deny that he was married, but 
affirmatively stated that he was married by saying in his 
testimony that, at the time most material in this case, “my 

wife was waiting on me!' 



TWENTY-EIGHTH AND TWENTY-NINTH 
ASSIGNMENTS OF ERROR. 

i. Evidence of Prior Improper Relations. 

The impossible point is sought to he made under this 
heading that the court erred in permitting proof of other 
acts of improper relations before it permitted proof of the 
offenses included in the indictment. The first time this 
point was made indicates the ruling of the court and appears 
in the record as follows: 

“Mr. Wampler: Wait a minute. I object. The 
ground of my objection is this: That it is held that 
before prior improper conduct in a case of this kind 
may be admitted as throwing light upon the act charged 
in the indictment—not only in the State courts, but in 
the Federal courts as well—that there must be first 
evidence introduced tending to prove the offense al¬ 
leged, or the occasion referred to in the indictment, 
lie fore evidence of prior misconduct becomes ad¬ 
missible. 

“The Court: I assume now the Government will 
connect this up? 

“Mr. Ilawken: With this very witness. 

“The Court: Of course you cannot offer acts en¬ 
tirely independent of those acts alleged in the indict¬ 
ment only as independent testimony is given. They 
are offered for the purpose of showing the circum¬ 
stances surrounding the party, and I rule that this is 
admissible only in connection with the following tes¬ 
timony and a proper motion may be made at the time. 

“Mr. Wampler: I want to note an exception to the 
admissibility of it at this time.” ( R. p. 18.) 

The record abundantly shows, as has been heretofore 
pointed out in this brief, that evidence of the offenses 
relied upon in support of the indictment not only was re¬ 
ceived, but was clear and convincing. The only point be- 







fore the court, then, is that the court should have required 
proof of the offenses laid in the indictment before it per¬ 
mitted any other evidence. 

Not one case cited by appellant supports this proposition. 

One case from which counsel for appellant quote, is 
authority for the Government when the entire language of 
the court is set forth, viz., Lawson v. State, 20 Ala. 65. 

Appellant’s brief (p. 55) The court said (p. 76): \ 

quotes from said case as fol- “It will be observed * * 

OWS ' * it” (evidence of other 

“It will be observed * * familiarities) “is prima facie 
it (evidence of prior fa- irrelevant, and that when 
miliarities) is prima facie offered, its relevancy should 
irrelevant, and that, when be shown by its connection i 
offered, its relevancy should with acts already in evidence, 
be shown by its connection or its proposal with facts 
with acts already in evi- subsequently to be estab- 
dence.” lishcd .” (Italics ours.) 

It thus appears that when the statement of the court is 
completely read, it approves the precise action of the court 
in the case at bar. 

Another case cited by appellant, namely, State v. Snovcr, 

65 N. J. L. 286, tends to support the Government’s position 
and not the defendants, for the court says (p. 292) : 

“The principle is that, in prosecutions for adultery, 
evidence of prior acts of improper familiarity or adul¬ 
tery between the same parties is admissible after or in 
connection with evidence of the particular carnal act 
shown.” (Italics ours.) 

Bass r. State, 103 Ga. 227, cited by appellant, does not 
decide at what stage of the trial evidence of other acts of 
adultery or fornication might be received. That point was 
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not before the court. The case simply held that such evi¬ 
dence was properly receivable. 

That the court may govern the order of proof in a case 
is too well settled to admit of argument. 

And it will not be argued here. 

However, the italicized statement, on page 57 of ap¬ 
pellant's brief, should be referred to. Said statement 
follows: 

i 

“The evidence of prior improper relations was not 
introduced in this case for the purpose of showing the 
relationship of the parties and throwing light upon the 
offense alleged in the indictment as the law requires.” 

It is, of course, understood that the language above 
quoted is stated as a conclusion of counsel for appellant 
rather than as the fact. But. in order that it may be per¬ 
fectly apparent to this court that the trial court limited the 
proof of prior improper relations to the showing of the 
relationship between the parties, the language of the court 
in admitting said testimony, at page 18, of the record may 
again be referred to and also the charge of the court to the 
jury at page 49 of the record. 

II. 

2 . Other Alleged Objectionable Evidence. 

(a). Counsel for appellant endeavors to make a point as 
to certain questions asked of the witness Fred Scott. The 
record on this score reads as follows: 

“Upon Recross-examination: 

“By Mr. Hawken: You have been running a gam¬ 
bling place have you not? 




“Air. Wampler: I object and move to strike out the 
question and answer. 

“Mr. Wampler: If there is a conviction he could ask 
that. 

"The Court: He could contradict him. 

“By Mr. Hawken: 

“Q. Have you not been running a gambling house? 

“A. I never ran a gambling house in my life. 

“Q. You have been arrested for it, have you not? 

“A. Arrested for gambling— 

“Whereupon the defendant then and there duly ob¬ 
jected to the questions asked and noted an exception.” 
(R. pp. 37 and 38.) 

Nothing was elicited which in any way discredited the 
witness. More than this, the alleged objectionable ques¬ 
tions were permitted to be asked without objection, and, 
when answered, counsel simply noted an exception to the 
testimony. The court was not asked to strike out the testi¬ 
mony, and, therefore, it did all that was required. 

(b). A point is sought to be made in respect of the testi¬ 
mony of the witness Clarence I). French. At page 31 of 
the record, that witness testified that he was night clerk at 
the St. James Hotel; that he was on duty March 13, 1915, 
and that he remembers an incident when a person registered 
there as Mr. A. B. Kelly, New York, N. Y.; that the person 
so registering said that his wife, Mrs. Kelly, was there. 
(R. p. 31.) This testimony was objected to on the ground 
that there was not sufficient evidence to make out said A. B. 
Kelly to be the defendant in this case. The court ruled other¬ 
wise and admitted the testimony, which is the error com¬ 
plained of. By appellant’s brief, it is stated that there was 
no evidence identifying Mr. A. B. Kelly as the defendant. 
The fact is, Capt. George H. Williams testified that he was 
familiar with the handwriting of the defendant and that the 
signature “A. B. Kelly, New York, N. Y.,” under date of 




March 13, 1915, appearing on the register of the St. James 
Hotel, was the handwriting of the defendant (R. p. 29). 

Witness Gertrude Meyers testified upon this subject as 
follows: 

“From the Franklin Apartment, Mrs. Stout moved to 
1819 Ontario Place; but before moving, stayed at the 
St. James Hotel, going there on the 13th day of March, 
and Mr. Kleindienst came to the hotel between eleven 
and one o’clock; Mrs. Stout registered, Mrs. A. B. 
Kelly, New York, 96; whereupon the entry on the 
hotel register was introduced in evidence and that entry 
being pointed out by the witness as that made by 
Mrs. Stout was read to the jury, over the objection 
and exception of the defendant; that 96 referred to 
the number of the room; that the witness and Mrs. 
Stout had two communicating rooms; that the register 
introduced in evidence was the same register in which 
witness saw Mrs. Stout write the names above re¬ 
ferred to; that Kleindienst came between eleven and 
one o’clock and went into Mrs. Stout’s room; that 
witness heard Mrs. Stout and Kleindienst talking and 
heard Kleindienst say the bell boy had recognized him; 
that he remained in the room until the next morning; 
and that the room was a bed room.” (R. pp. 26, 27.) 

It thus appears that abundant testimony was in the case 
to identify the defendant as the A. B. Kelly referred to in 
the testimony of the said French. 

i 

THIRTIETH ASSIGNMENT OF ERROR. 

This assignment of error relates to alleged improper re¬ 
marks of the Assistant United States Attorney, who tried 
the case on behalf of the Government. 

Appellant virtually concedes in his brief that no one of 
the alleged objectionable remarks constitutes reversible 






error, but by grouping many of such remarks and by great 
bitterness of comment upon them, it is claimed that upon 
the entire course of conduct the case should be reversed. 

It is unfortunate and a matter of regret that counsel 
should display such violent and bitter feeling as appears by 
appellant’s brief. The Assistant United States Attorney 
who tried the case and who is charged with “deliberately 
designed” misconduct, is no longer connected with the Gov¬ 
ernment and, therefore, is not in a position to make reply 
by this brief. In his behalf, however, it is proper to say 
from the record in the case that the grievous charges made 

against him are without foundation and utterly unwar¬ 
ranted. 

Notwithstanding, as has been suggested, appellant does 
not claim any one of the remarks complained of constitute 
reversible error, yet he discusses each such remark in a 
separate paragraph and numbers each paragraph. 

For convenience, reply thereto may be made in the same 
manner. 

1. As to the first alleged objectionable remark, the record 
shows the following to have occurred on cross-examination 
of the witness Gertrude Meyers: 

“By Mr. Wampler: 

“Q. Your name is Gertrude Meyers. Is that your 
name ? 

“A. Yes, sir. 

“Q. Is that your correct name? 

“Mr. Hawken: Answer the question. 

“A. No. 

“By Mr. Wampler: 

“Q. Your correct name is Thatcher, is it not? 

“A. Yes. 

“Q. Where are you from? 

“Q. I asked you what your name was and you said 
Gertrude Meyers. 


“A. Yes. sir. 

“Q. And you further said your name was Thatcher. 

“A. That was my maiden name. I am a married 
woman and have got a baby and I don’t intend to 
answer you. I don’t see why I have to tell you who 
I am, and I will not. for my baby’s sake. 

“Mr. Hawken: If your Honor please this is a pretty 
pathetic scene here, and I think if this woman is a 
married woman and has a child two or three years 
of age and that the people who are close to her don’t 
know that she is engaged in this life it does not seem, 
unless counsel has definite information, that he ought 
to put this woman in that position. I submit that 
counsel ought to ask her if she was on such and such 
a day and at such and such a place under such and such 
a name convicted of the offense that he has in mind.” 
(R. pp. 27, 28.) - 

It is difficult to perceive how the defendant could have 
been prejudiced bv this remark. If any prejudice could 
have attached, which is considered unlikely, it would attach 
to defendant’s counsel and not to the defendant. It would 
be giving little regard to the intelligence of the jurors to 
sav they would permit such remarks to prejudice the 
defendant. 

2. The second alleged objectionable remark was provoked 
by the palpably improper argument of counsel for defend¬ 
ant. The record upon this point is as follows: 

“And thereupon during the argument to the jury of 
the defendant’s counsel, the following occurred: 

“Mr. Wampler during his argument to the jury 
stated: 

“ ‘If anybody has been wronged, she has been 
wronged (pointing to defendant’s wife). She has 
faith in this man.’ 

“Mr. Hawken: She did not go upon the witness 
stand. 





“Mr. Wampler: And she was not called by you. 

“Mr. Hawken: And you were afraid to call her. 

( Mr- Wampler: I take exception to that statement. 

“And thereupon the following occurred in the pres¬ 
ence and hearing of the jury: 

“The Court: One moment, gentlemen. As a matter 
of fact, you cannot invoke any of the benefit that 
might accrue to Mrs. Kleindienst because of this man’s 
acquittal. She did not elect to take the witness stand. 
She was not called. The question never arose as to 
whether she chose to exercise her privilege or not. 
And her belief, the situation in which she finds herself 
cannot weigh with this jury either in determining the 
defendant’s guilt or innocence.” (R. p. 47.) 

It is respectfully submitted the Court dealt properly with 
the situation. The most grievous part of the above quota¬ 
tion was the argument of defendant’s counsel by which he 
sought to obtain advantage from alleged faith of Mrs. 
Kleindienst in her husband. Nothing in the case justified 
the allegation of her faith in her husband’s innocence; noth¬ 
ing in the law justified reference to it if she did have faith 
in his innocence. The remark of the District Attorney was 
inconsequential and of no moment. 

3. The third remark complained of requires no further 
discussion than to state that it was simply objected to by 
counsel; no motion was made to withdraw the case from 
the jury on this account. Therefore, as this court has dis¬ 
tinctly held, the trial court was under no obligation of its 
own motion to withdraw a juror and continue the case. 

Yeager v. U. S., 16 App. D. C., 356, 362. 

Lorens v. U. S., 24 App. D. C., 337, 391. 

Dowling v. U. S., 41 App. D. C., 11, 18. 

Not only is this true, but the record shows the ruling of 
the court in respect of this point was favorable to the de- 
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fendant. There was no possibility of prejudice to the 
defendant. 

4. Complaint is made that the Assistant District Attor¬ 
ney was guilty of misconduct in respect to the following 
remarks: 


“By Mr. W ampler: 

“Have you been drawing witness’s fees since the 
12th of April? What is your answer? 

“A. \ ou can go in and see for yourself. 

“O. I would rather have you answer. 

“Mr. Hawken: If your Honor please, this is a Gov¬ 
ernment witness, as Air. Wampler knows, and she is 
under subpoena and has been under subpoena as the 
records of this court will disclose. She has been before 
the Grand Jury, and has come here to testify in this 
case and the Government pays her one dollar and 
twenty-five cents ($1.25) a day.” (R. p. 28.) 

I lie only prejudice to the defendant suggested is that the 
attention of the jurors was directed to the fact that this 
witness testified before the Grand Jury, and they might 
therehc be led to believe the witness in testifying before 
the Grand Jury had given the same testimony that she was 
then giving. Nothing short of great imagination would 
lead the mind to such a conclusion. It is apparent the 
language used did not carry such thought to the jury. It 
probably did not carry such thought to counsel for de¬ 
fendant at the time of the trial. If it did, he should have 
mentioned the matter to the court and obtained an instruc¬ 
tion to the jury not to so regard the evidence. In addition 
to these considerations it may lie suggested the indictment 
in the case showed that the witness Gertrude Meyers tes¬ 
tified before the Grand Jury (R. p. 2). Appellant with 
equal force might argue this to have prejudiced the 
defendant. 





5. Finally, it is complained that the court erred in not 
granting a motion to withdraw a juror because counsel for 
the Government, in objecting to a question asked by de¬ 
fendant s counsel to lay a foundation to impeach the wit¬ 
ness, made the following statement: 

“Mr. Hawken: I am going to object to the ques¬ 
tion, to asking such a question, because if there is a 
contradiction to be had of Mary Young, when counsel 
has not the information in his mind so he can frame 
the same question twice, it does not seem as if there 
is any foundation for the question.” (R. p. 37.) 

This remark amounts simply to a criticism of the failure 
of defendant’s counsel properly to frame a question. Any 
tendency to the defendant’s prejudice is so remote it is 
considered unnecessary to discuss the propriety of the 
remark. 

In concluding the discussion of this assignment of error 
it may be suggested that appellant is in no position seriously 
to urge this point as a basis for reversing the case. By 
his brief he puts himself in this position, viz: 

“It is not contended that any one or two instances 
"would necessarily constitute reversible error, but it is 
submitted that such a determined course of persistent 
conduct, as is revealed by the following facts from the 
record, constitutes reversible error and would justify 
condemnation. * * *” (Appellant’s Brief, p. 62.) 

This being the case, how can it be said the trial court 
committed reversible error when it was at no time asked 
to rule upon the whole of the District Attorney’s remarks? 
As stated by this court in the Yeager case, supra, the trial 
court “could not, of his own motion, withdraw a juror and 
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continue the case for trial before another jury, without 
affording the defendant, probably, good foundation for a 
plea of former jeopardy/' (Page 362.) 

So in the case at bar the trial court being confessedly 
correct in its ruling adversely to defendant s motions to 
withdraw a juror on account of single instance of alleged 
misconduct, cannot be said to have committed error becau>e 
of its own motion, it did not withdraw a juror on account 
of the general conduct of the Government’s counsel. There 
seems to be no question upon this score under the decisions 
of the court heretofore cited. 

It is respectfully maintained that the record fails to show 
prejudice to the defendant by the remarks of Government’s 
counsel, and. moreover, the appellant is in no position to 
ask a reversal of the judgment of the court because of the 
general conduct of counsel. 

THIRTY-FIRST ASSIGNMENT OF ERROR. 

The charge is made that the Chief Justice of the Supreme 
Court of the District of Columbia was guilty of misconduct 
in the trial. The basis of this charge is three remarks made 
by the said Chief Justice during the trial. 

1. The first remark complained of arose when counsel 
for defendant asked that the wife of the defendant be re¬ 
lieved from the Government subpoena, that he wanted her 
to sit by the defendant if she cared to, and counsel for the 
Government protested that counsel should not try to make 
a play before the jury. The court stated: 

“There is no presumption either for the defendant 
or against him, certainly not against him, no presump¬ 
tion one way or the other.” (R. p. 34.) 

Counsel do not point out wherein this remark was im¬ 
proper. It is submitted the remark appropriately dealt with 
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the situation and was in no sense unfavorable to the 
defendant’s case. 

2. The second remark referred to was a statement made 
by the court in ruling upon a question asked by counsel for 
defendant of a physician as to his opinion respecting the 
physical condition of Mrs. Stout the night before he exam¬ 
ined her. The court said: “The fact that a female is in that 
condition is no proof conclusive that she did not engage in 
sexual intercourse, because such instances have happened.’’ 
(R. p. 36.) 

There was no objection to the remark of the court and 
no motion to withdraw a juror on that account. The point, 
therefore, cannot be made in this court that the court erred 
in this behalf. Yeager v. U. S., supra, and other cases here¬ 
tofore cited. 

3. The third remark of the court to which attention is 
directed has been discussed in this brief in connection with 
the claim that the Assistant District Attorney was guilty of 
misconduct (page 40, supra). The remark of the court to 
the effect that the defendant could not bring into the case 
any benefit his wife would gain by the acquittal of the 
defendant, was not only proper, but was called for by the 
improper argument of defendant's counsel (R. p. 47). 

The remarks of the court in each case were appropriate 
and no error was committed in respect thereof. 

THIRTY-SECOND ASSIGNMENT OF ERROR. 

This relates to the sentence of the defendant. The trial 
proceeded, as announced by the Government’s counsel at 
the opening of the case, under section 316 of the Federal 
Penal Code of 1910. (R. p. 14.) The defendant, upon 




conviction, was sentenced under said Federal Penal Code 
to a term of three years in the penitentiary; the sentence 
being based upon the first count of the indictment. (R. p. 
4.) Appellant claims the sentence should have been im¬ 
posed under section 874 of the Code of Law for the District 
of Columbia. The offense is the same under both codes, 
but the punishment under the Federal Penal Code is “not 
more than three years,” while under the District Code, the 
punishment is “a fine not exceeding five hundred dollars, 
or by imprisonment not exceeding one year, or both.” 

The Government claims that within the meaning of the 
case of Johnson vs. United States, as decided by this Court 
(38 App. D. C. 347), and by the Supreme Court of the 
Lnited States (225 U. S. 405), the section of the Federal 
Penal Code under which defendant was sentenced, repealed 
section 874 of the District Code denouncing the same crime. 
The reason for this claim is that the first section of Chapter 
13 of the Federal Penal Code in which the punishment for 
adultery is provided, reads as follows, viz: 

‘Section 311. Except as otherwise expressly pro¬ 
vided. the offenses defined in this chapter shall be 
punished as hereinafter provided, when committed 
within any Territory or District, or within or upon any 
place within the exclusive jurisdiction of the United 
States.” 

A reading of the Johnson case, as decided by both courts, 
leads irresistibly to the conclusion that the words, (< any place 
within the exclusive jurisdiction of the United States” 
apply to and include the District of Columbia. 

The Courts held that Chapter 11 of the Federal Penal 
Code, which contains the definition of murder, and, ac¬ 
cordingly, the section of Chapter 14 which punishes murder, 
were not applicable to the District of Columbia, and did not 
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repeal the Section of the District Code defining and punish¬ 
ing murder. Section 272, which is the first section of Chap¬ 
ter 11 of the Federal Penal Code, prescribes the jurisdiction 
of said chapter, and contains the language: “Any lands re¬ 
served or acquired for the exclusive use of the United States 
and under the exclusive jurisdiction thereof” This lan¬ 
guage was held to be inappropriate to include the District 
of Columbia. But the courts carefully distinguished that 
language from the language “any place within the exclusive 
jurisdiction of the United States ” 

The following excerpts from the opinion of this court 
indicate the point decided : 

At page 351: 

t . Secs. 5339 and 5345, having been applicable 
within any fort, arsenal, dockyard, magazine or in 
any other place or district of country under the 
i.Xiluswe jurisdiction of the United States’ were 
necessarily in force in this jurisdiction, as was said 
Act of January 15, 1897. Strother v. United States, 
13 App. D. C., 132; Winston v. United States, 172 
U. S., 303.” (Italics ours.) 

At page 357: 

The Revised Statutes relating to murder, as we 
have seen, embraced forts, arsenals, dockyards, maga¬ 
zines and other places or districts of country *under 
the exclusive jurisdiction of the United States.’ This 
language was sufficiently comprehensive to include and 
did include, the District of Columhia.” (Italics ours.) 

At page 357-358 : 

As the District of Columbia was not reserved or 
acquired for the exclusive use of the United States, 
it follows that it is not within the intent and meaning 
of this paragraph. There is still further reason for 
this conclusion. When Congress, in Chapter 13 , 



wished to refer to ‘ any place within the exclusive juris¬ 
diction of the United States / it expressly said so.” 
(Italics ours.) 

The language last quoted clearly points out the distinc¬ 
tion between Chapter 11 of the Federal Penal Code, held 
not applicable to the District of Columbia, and Chapter 
13 of said Code which in this case is contended to be 
applicable to the District of Columbia. 

The Supreme Court of the United States in the Johnson 
case, affirming the Court of Appeals of the District of 
Columbia, used the following language upon this subject, 
viz.: 

At page 416: 

“The District of Columbia can hardly be said, as 
we have pointed out, to be in any proper or adequate 
sense ‘lands reserved for the exclusive use of the 
United States,' while the words ' district of country 
under the exclusive jurisdiction of the United States / 
can be, as they had been, properly and adequately held 
to include the District of Columbia.” (Italics ours.) 

At page 413: 

‘‘That some provisions of the Criminal Code are 
applicable to the District is conceded. It is conceded 
by the Government that the first ten chapters are 
applicable just as they are to the States, Territories 
and other districts, and that the same is true of Chap¬ 
ter 12. The concession is put upon the ground that 
those chapters deal with offenses Federal in their 
nature. Chapter 13, it is said, relates to territorial 
jurisdiction and deals with certain offenses ‘when 
committed within any territory or district, or within 
or upon any place within the exclusive jurisdiction of 
the United States.’ So far as the District Code deals 
with the offenses described in Chapter i$, it is super¬ 
seded by the Criminal Code.” (Italics ours.) 






This last language perhaps refers to the concession of the 
Government, but is in keeping with the decision of the 
court. 

Counsel for appellant also quote from the Johnson case. 
The language so quoted is general in character and was 
employed, it is submitted, to point out that the Federal 
Penal Code did not repeal the District Code except where 
the purpose so to do was made manifest. In the case at 
bar it seems to be beyond question that Chapter 13, ex¬ 
tending to any place within the exclusive jurisdiction of 
the United States, applies to the District of Columbia, and 
the prosecution and sentence under said chapter in the 
instant case was proper. 

However, if the Penal Code should be considered not 
applicable, inasmuch as the provisions therein as to adul¬ 
tery are the same as the provisions of the District Code, 
except in the matter of punishment, the case should simplv 
be remanded for sentence. 

Fletcher v. United States, 42 App. D. C., 53-68. 
THE CHARGE OF THE COURT TO THE JURY. 

Although not formally assigned as error, counsel for 
appellant seek to maintain that the court committed error 
in respect of its instruction to the jury in two particulars 
First, in instructing the jury as to the personal testimony 
of the defendant, and, second, in instructing as to the con¬ 
sideration of the testimony in regard to the defendant’s 
character. The latter proposition has heretofore been dis¬ 
cussed in this brief at page 23. It remains then to deter¬ 
mine simply—Did the court err in instructing the jury as 
to the personal interest of the defendant in connection 
with the consideration of his testimony? It is not neces¬ 
sary in this brief to set forth fully the language of the 




court upon this matter. It will be found at pages 50 and 
51 of the record. The substance of it is that defendant 
had availed himself of his right to take the witness stand 
and thereby became a witness, like other witnesses in the 
case. After explaining to the jury how they might regard 
the testimony of the witnesses, the court said: 

“* * * it is your duty to take all the circum¬ 

stances in this case, take the testimony of all the 
witnesses, whether they be the inmates of brothel 
houses or not, and balance their testimony, weigh it, 
compare it and consider it, with the testimony of the 
defendant, having regard at the same time for the fact 
that when he offers himself as a witness you have 
the right to regard the strong tendency to color or 
distort that evidence which is present with him because 
of his interest." (R. p. 50.) 

At this point it is useful to quote the language of the 
court in the case of Reagan v. United States, 157 U. S., 
301, which was approved by the Supreme Court of the 
United States: 

"The law permits the defendant, at his own request, 
to testify in his own behalf. The defendant here has 
availed himself of this privilege. His testimony is 
before you and you must determine how far it is cred¬ 
ible. The deep personal interest which he may have in 
the result of the suit should be considered bv the 

J 

jury in weighing his evidence and in determining how 
far or to what extent, if at all, it is worthv of credit.” 
(Page 304.) 

Counsel for appellant, however, endeavor to bring this 
case within the case of Fulton v. United States, 45 App. 
D. C. 27. In said case the trial court singled out the defen¬ 
dant as the only witness who had an interest in the case, 
while it appeared from the evidence that a witness on behalf 
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of the Government had a deep interest involved. The court 
held it was error to refuse a prayer asking that the 
jury be instructed as to the interest of the latter. The 
present case is different. It nowhere appears in the evi¬ 
dence that any of the witnesses on behalf of the Govern¬ 
ment had any interest involved or any reason to testify 
falsely. Moreover, the defendant in this case made no 
request for an instruction to the jury as to the possible 
interest of any of the witnesses. The only way the matter 
is brought to the attention of this court is upon the ob¬ 
jection and exception to that part of the charge about the 
consideration of the defendant’s testimony and how the 
jury should weigh it.” (R. p. 52.) If defendant had 
desired that the jury should be cautioned as to the testi¬ 
mony of other witnesses he should have requested it and 
permitted the court to rule thereupon. 

Both of the cases cited in the appellant’s brief, Fulton 
v. United States and Hicks r. United States, rec¬ 
ognize the right of the court to comment upon the interest 
of the defendant. And, as has been indicated, in the case 
of Reagan v. United States, supra, the court approved lan¬ 
guage almost identical with the language used in the case 
at bar. 

After quoting from a number of decisions upon the sub¬ 
ject, the Supreme Court, in the case of Reagan v. United 
States, very clearly reduces its opinion as to the law in this 
matter to the following language: 

‘‘The import of these authorities is that the court is 
not at liberty to charge the jury directly or indirectly 
that the defendant is to be disbelieved because he is a 
defendant, for that would practically take away the 
benefit which the law grants when it gives him the 
privilege of being a witness. On the other hand, the 
court may, and sometimes ought, to remind the jury 



that interest creates a motive for false testimony; that 
the greater the interest the stronger is the temptation, 
and that the interest of the defendant in the result 
of the trial is of a character possessed by no other 
witness, and is, therefore, a matter which may seri¬ 
ously affect the credence that shall be given to his tes¬ 
timony. The court should be impartial between the 
Government and the defendant. On behalf of the 
defendant it is its duty to caution the jury not to con¬ 
vict upon the uncorroborated testimony of an accom¬ 
plice. Indeed, according to some authorities, it should 
peremptorily instruct that no verdict of guilty can be 
founded on such uncorroborated testimony, and this 
because the inducements to falsehood on the part of 
an accomplice are so great. And if any other witness 
for the Government is disclosed to have great feeling 
or large interest against the defendant, the court may, 
in the interests of justice, call the attention of the 
jury to the extent of that feeling or interest as affect¬ 
ing his credibility. In the same manner in behalf of 
the Government, the court may charge the jury that 
the peculiar and deep interest which the defendant 
has in the result of the trial is a matter affecting his 
credibility, and to be carefully considered by them.” 
(Italics ours.) (Pages 310, 311.) 

It may not be amiss to repeat here that there is no sug¬ 
gestion of feeling or interest against the defendant in the 
case at bar. 

In Hicks vs. United States, supra, the trial court had 
stated: 

“* * * If there is a conflict as to material facts 

between his statements” (referring to defendant’s 
statements) “and the statements of the other zoitnesses 
who are telling the truth, then you would have a con¬ 
tradiction which would weigh against the statements 
of the defendant as coming from such witnesses.” 
(Italics ours.) 
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The Supreme Court held that this language was objec¬ 
tionable because it assumed that the other witnesses were 
telling the truth. 

Not so in the case at bar. The court distinctly instructed 
the jury, as it appears, that the defendant was a witness 
like other witnesses in the case, and that all the testimony of 
the witnesses in the case would have to be analyzed, com¬ 
pared and tested in the light of all the circumstances in the 
case (R. p. 50). 

It is respectfully submitted that when all of the language 
of the court at the trial of the case at bar is read, the 
instruction as to the interest of the defendant is correct. 

CONCLUSION. 

It is confidently submitted to the court that not only does 
the record show the evidence in the case overwhelmingly 
made out the guilt of appellant, but that the trial court 
fairly, impartially and lawfully ruled upon the questions 
presented to it. It is, therefore, respectfully submitted that 
the judgment should be affirmed to the end that the defen¬ 
dant should serve the sentence imposed upon him. 

Respectfully submitted, 

JOHN E. LASKEY, 

United States Attorney, D. C. 

BOLITHA J. LAWS, 

Assistant U. S. Attorney, D. C. 


